FIRST AMENDATORY AGREEMENT

THIS FIRST AMENDATORY AGREEMENT is made and entered into by and
between the CITY AND COUNTY OF DENVER, a municipal corporation of the State
of Colorado (the “City”), and L.E.R. INC., dba RENNER SPORTS SURFACES (the

“Contractor”).
WITNESSETH:

WHEREAS, the Parties entered into an Agreement dated March 30, 2017, Contract
Control #201732642-00, for the performance of certain services set forth in the Agreement and
exhibits; and

WHEREAS, the Parties have determined that Exhibit A to the Agreement is not the
correct exhibit for this Agreement; and

WHEREAS, the Parties wish to amend the Agreement to revise the Exhibits to the
Agreement and correct the terms, as follows:

NOW, THEREFORE, in consideration of the premises and the mutual covenants
and obligations herein set forth, the Parties agree as follows:

1. The “Exhibit A” included with this Amendatory Agreement shall replace
the Exhibit A to original Agreement and is hereby incorporated herein by reference.

2. All references to Exhibit A in the original Agreement shall refer to the
Exhibit A to this Amendatory Agreement.

3. Except as herein amended, the Agreement is affirmed and ratified in each

and every particular.
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Contract Control Number: PARKS-201732642-01

Contractor Name: L.E.R., Inc. dba Renner Sports Surfaces

IN WITNESS WHEREOF, the parties have set their hands and affixed their seals at
Denver, Colorado as of

SEAL CITY AND COUNTY OF DENVER
ATTEST:
By
APPROVED AS TO FORM: REGISTERED AND COUNTERSIGNED:
Attorney for the City and County of
Denver
By
By
By
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CITY AND COUNTY OF DENVER
DIVISION OF SMALL BUSINESS OPPORTUNITY

CONSTRUCTION CONTRACT COMPLIANCE PLAN
FOR M/WBE PARTICIPATION

L.E.R,, Inc. dba Renner Sports Surfaces
On-Call Court Repair and Replacement Services
[CONTRACT NO.|

SECTION 1: INTRODUCTION

A

LEER, Inc. dba Renner Sports Surfaces (the “Contractor”) submits this Compliance Plan
to the Director of the Division of Small Business Opportunity (“Director”), as required by
the Manager of Parks & Recreation, in accordance with §§ 28-51 to 28-83, D.RM.C, and
the implementing rules adopted by the Director (“Rules”).

Under the City’s Ordinance No. 85, Series of 2014 (the “M/WBE Ordinance”), codified at
§§ 28-51 to 28-83, D.R.M.C., the M/WBE participation goal for this contract is 2 %. The
good faith solicitation level is 100%

The Contractor is committed to compliance with the M/WBE Ordinance in its performance
of the Contract. The Contractor will continually pursue a level of M/WBE participation
that equals or exceeds 0% - 2% of the total construction price under the Contract for each
work package.

Because of the delivery method used for this Project, the work was not ready for
subcontracting at the time when the Contractor was awarded the Contract. Therefore, this
Compliance Plan provides for the M/WBE solicitation and subcontracting to be performed
after contract formation. The process by which the Contractor will solicit, obtain, count
and maintain participation by MBE and WBE firms for this Project under this Compliance
Plan, will be same as the M/WBE Ordinance requires for “design-bid-build” construction
contracts.

This Compliance Plan describes how the Contractor will address the project goal for the
contract so that the process of obtaining subcontractors and suppliers can begin, by
committing to utilize MBE/WBEs for the Project work, using the good faith efforts as
defined by the M/WBE Ordinance.

The delivery method for this project under the Contract is On Call Construction Services.

Since the work will be deliver the construction work in phases. Section 3 below describes
the Contractor’s plan to meet the project goal as it relates to this contract.
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SECTION 2: KEY PERSONNEL

Scott Starman, Vice-President of Operations, (303) 356-9407. sstarman(@rennersports.com, has
been assigned as Project Manager for this Contract. The Project Manager is responsible for the
overall management of the Contractor’s performance of the Project.

Kelley Prichett, Executive Administrator, (303) 825-3435, kbaroni@rennersports.com, who will
be responsible for carrying out the Compliance Plan, and for contract administration for
subcontractors and suppliers, etc. The following are examples, to be tailored to the Contractor’s
situation:

Clifford Null, GC Superintendent, (303) 419-7752, cnull@rennersports.com, is the Project
Superintendent, who reports to Scott Starman, the Project Manager and is responsible for
compliance with this Compliance Plan, outreach and coordination activities, and maintaining
appropriate records to ensure that goals are met.

Tara Fitzgerald, Accounting/Payroll Manager, (303) 825-3435, tfitzgerald(@irennersports.com, is
the Payroll Manager, who will administer subcontracts and ensure that all documentation required
by DSBO is prepared and maintained. Tara Fitzgerald will coordinate the collection of DSBO
documentation and monthly payroll reports from all subcontractors and suppliers, including but
not limited to M/WBEs.

SECTION 3: STRUCTURING BID PACKAGES FOR M/WBE PARTICIPATION

A The Contractor will meet the set goal of 0% - 2%  on the overall contract and Letters of
Intent will be due with each work package.

Note: Goals Schedule Chart will be per individual contracts awarded,

[Display the information in chart form. Examples are provided below Jor your use.
Customize the form so that it provides the information specific to your project.

The total at bottom needs to be the contract total.

Showing subtotals along the way for completely different types of work is acceptable.
Force accounts and contingency fees may be deducted from the total goals are met upon.
The overall committed contract goal is the percentage stated on page 1. |
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GOALS SCHEDULE CHART

GOALS SCHEDULE CHART

AVAILABLE SUB-TRADE

APPROXIMATE
DOLLAR AMOUNT

PERCENT-
AGE OF
TOTAL

PROJECT

ASSIGNED
MWBE GOAL
PER
SECTION

ANTICIPATED
RESULTING
MWBE
PARTICIPATION

Earthwork/Site Demo

Ulilities

Paving

Landscape & Irrigation

Concrete

Masonry

Metals

Carpentry

Thermal & Moisture

Doors & Windows

Finishes

Speciallies

Mechanical

Electrical

SUBTOTAL

Design

Self-Performance

TOTAL

B. These packages will be reviewed and refined as the work for the Contract is further defined
and ready for the process of subcontracting. Specifically, prior to advertising any package
of work for bids or proposals, the Contractor will review the work in detail, to determine
the types of work that can be performed by M/WBE firms, with reference to the DSBO’s
database and directory of certified M/WBE firms, and will adjust its subcontracting
packages to maximize opportunities for M/WBE participation in such subcontracting,
within economically feasible packages.

C. The Contractor has the following preliminary schedule for issuance of each work package:

Earthwork, grading, fencing, landscaping and irrigation, concrete, electrical, paving

D. All resurfacing and repair work the Contractor will be self-performing, other than items
listed above.
E. No pregualification process will be used.
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The contractor will meet the _0% - 2% M/WBE participation goal on the overall project
or submit a Good Faith Effort.

The Contractor may consider, in order to maximize M/WBE participation, subcontracting
the following types of work which it might ordinarily self-perform: Demolition fencing

and concrete site work.

SECTION 4: COMMUNITY OUTREACH EFFORTS AND ADVERTISING TO

M/WBE CERTIFIED FIRMS:

The Contractor will conduct the following outreach efforts:

A

Contractor will use the City’s M/WBE directory and encourage all non-M/WBE
subcontractors to use the directory when soliciting any of their own subcontractors or
suppliers for the project.

If during outreach efforts, Contractor locates a firm which appears to be eligible for City
M/WBE certification but is not so certified, Contractor will direct the firm to DSBO and
encourage the firm to pursue certification if eligible.

When it has work packages ready for subcontracting, the Contractor will use the City’s
online directory to specifically solicit City-certified M/WBE participation whenever
possible.

None.

We will issue Requests for Proposals and provide plans and specifications.

The Contractor will send to each bidder/proposer, a Notice of Selection for each
subcontract for which it solicited M/WBE participation, no later than 30 days after it has

entered into the subcontract, so that unsuccessful bidders/proposers are aware of the result
of the bid/proposal process.

SECTION 5: M/WBE PARTICIPATION; MAINTAINING COMMITMENTS

A

When issuing each work package for bid under the Contract, the Contractor will make a
good faith effort to meet or exceed the goal percentage of M/WBE participation which it
has identified for that work package. The minimum level of these efforts is specified in
§ 28-62(b), D.RM.C. and Rule VII(B). They may include, but will not be limited to, the
outreach activities identified in Section 4 above.

When requested by DSBO, the Contractor will submit bid packages to DSBO for review
and comment. When requested by DSBO, the Contractor will submit bid tabulation sheets
to DSBO for review.
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C. The Contractor will report to DSBO the total M/WBE participation obtained for each work
package. No later than 5 days after issuing Notice to Proceed for such work, the Contractor
will submit to DSBO, for each M/WBE subcontractor or supplier with whom it contracts,
a Letter of Intent and other documentation, in accordance with Section 6 below. If self-
performing, then the M/WBE contractor must also submit a letter of intent for itself

D. The Contractor will document its efforts to obtain M/WBE participation for each work
package, and submit such documentation to DSBO upon request by DSBO at any time,
The Contractor acknowledges that it may meet or exceed a percentage goal for M/WBE
participation on each work package, or it may fall short of meeting the participation goal
for a specific work package. Therefore the Contractor must be able to demonstrate its good
faith effort, consistent with § 28-62(b), D.R. M.C., to obtain M/WBE participation for the
overall contract, except for work packages that are subject to a “modified good faith effort”
under § 28-75(c), D.RM.C,, in which case the Contractor must be able to demonstrate its
compliance with the requirements of § 28-75(c), D.R. M.C. Sections 28-62(b) and 28-75(c),
D.RM.C,, are attached to this Compliance Plan as Attachment 1, for convenient reference.

E. The M/WBE participation percentage will be calculated by dividing the total value of the
M/WBE participation by the total contract amount for the work package, including all
change orders. The Contractor will count M/WBE participation according to the M/WBE
Ordinance, including § 28-63, D.R.M.C., and Rule VII(C).

F. As required by D.RM.C. § 28-73, the Contractor shall immediately inform the DSBO in
writing of any agreed-upon increase or decrease in the scope of work of the Contract,
regardless of whether it has been reduced to writing at the time of notification. Any increase
in the scope of work which increases the dollar value of the contract, whether or not such
change is within the scope of work designated for performance by an MBE or WBE under
any subcontract, shall be contemporaneously submitted to the DSBO. Those changes to the
scope of work that cannot be performed by existing project participants (the Contractor,
subcontractors, suppliers, etc.) shall be subject to a goal for MBEs and WBEs equal to the
original committed goal. The Contractor shall satisfy the goal for the changed scope of
work by soliciting new MBEs or WBEs in accordance with § 28-60, D.R.M.C, and it must
show each element of modified good faith that is stated in § 28-75(c), D.RM.C. The
Contractor shall provide to the Director the documentation described in § 28-75(c) with
respect to the increased dollar value of the contract.

G. The Contractor will comply with the provisions of § 28-75 as to the replacement of 2 WBE
or MBE on the Project.

H. The Contractor acknowledges that it has a continuing duty, under DRM.C. §§ 28-72,
28-73, and 28-75, to maintain, throughout the duration of the contract, compliance with the
level of MBE and WBE participation committed to under any approved compliance plan,
and that such commitment is a material condition of the Contract.
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SECTION 6: COMPLIANCE DOCUMENTS AND REPORTING

A The Contractor will submit the following documentation, properly completed and
submitted monthly or when otherwise required by DSBO. E-mails and documentation must

be sent to Cynthia Estes@denvergov.org.

Prime contractor background information form*
DSBO Schedule of Work form*
Subcontractor background information form for all subcontractors*
M/WBE Letters of Intent
Monthly contractor’s certification of payment forms (participation report)
DSBO change order forms
M/WBE final lien release forms
B2G online payment verification
a) Entering payments into B2G
b) Prime payment verification
c) Prime payment allocation to subs

O NN R —

(*due at NTP + 5 days; revisions as required)

B. The Contractor will document its progress in seeking and obtaining M/WBE participation
as required by DSBO. Records of the Contractor’s efforts to solicit M/WBE subcontractor
and supplier participation, will be maintained and reported monthly to DSBO, or as
otherwise required, including;

Dates of solicitation

Names, addresses and telephone numbers of all M/WBE firms contacted.

Description of efforts made to contact M/WBE firms.

Description of information provided to M/WBE firms.

Description of the process and outcome,

Advertisements soliciting bids from M/WBE firms in local community publications

or construction industry related publications.

7. Schedules of prebid meetings to inform M/WBE and non-M/WBE subcontractors
and suppliers of opportunities to participate.

8. Evidence that the Contractor provided M/WBE subcontractors and suppliers
necessary access to and adequate time to review all project documents.

9. All other documentation required to establish the Contractor’s compliance with the

good faith efforts required by City ordinance, specifically the items enumerated in

subsections 28-62(b)(2) through 28-62(b)(10). D.R.M.C.

N

SECTION 7: PLAN ADMINISTRATION; MONITORING; CLOSEQOUT

A, DSBO shall have prompt, full and complete access to all Contractor and subcontractor
personnel, books and records required to monitor and assure performance of this
Compliance Plan.
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The Contractor’s personnel identified in Section 2 above, will be responsible for
administering and monitoring the Contractor’s performance of this Compliance Plan.

Actual M/WBE participation will be calculated in accordance with the M/WBE Ordinance,
including § 28-63, D.R M.C,, and applicable Rules. The Contractor will submit to DSBO
a monthly tracking report demonstrating the M/WBE participation that has been achieved.

The Contractor acknowledges that the City may impose monetary penalties and/or
withhold payment in the event of Contractor’s non-compliance with the M/WBE
Ordinance and this Compliance Plan.

The Contractor will use the following methodology for final reconciliation of M/WBE
participation performance achieved during the Contract term, measured against the
established project goal. The Contractor will present copies of all signed DSBO Final Lien
Release forms for MWBE firms utilized for participation on the Contract. DSBO will
compare the Final Monthly Participation Report submitted by the Contractor to determine
if the Final Lien Release dollar figures match what is contained within the Final Monthly
Participation Report. Final Compliance shall be achieved when the Contractor establishes
to the Director’s satisfaction, that it has remitted payments to M/WBE firms utilized on the
Project; that it utilized M/WBE firms in accordance with each such firm’s Letter of Intent;
and that the amount of payments to M/WBE firms equals or exceeds the assigned M/WBE
goal for the total amount of the Contract. Failure to achieve final compliance may subject
the Contractor to sanctions, in accordance with D.R.M.C, Section 28-77. As provided in
such ordinance, sanctions may include, but are not limited to, assessment by the Director
of a monetary penalty against the Contractor in an amount not more than 150% of the
contract amount for each MBE or WBE involved. Any such monetary penalty leveled by
the Director shall be withheld from the final payment due to the Contractor, and any amount
that remains due and owing to the City may be collected pursuant to D.R.M.C., Section 28-
77. The Contractor may seek review of any such determination by the Director to levy
sanctions through the dispute resolution process set forth in the Construction Contract.

SECTION 8: NON-COMPLIANCE; SANCTIONS; REMEDIATION PLAN

A

At all times, DSBO shall monitor the Contractor’s compliance with this Plan and the
M/WBE Ordinance and Rules. The Contractor shall fully cooperate with DSBOQ’s
compliance monitoring and auditing efforts, including DSBO’s investigation of any
alleged or suspected non-compliance by the Contractor.

If the Director has reason to believe that the Contractor is not in compliance with this Plan
or with the M/WBE Ordinance, the Director shall give the Contractor written notice of
non-compliance, citing the reasons why the Contractor is not in compliance, and giving the
Contractor thirty (30) days in which to submit a remediation plan for the Director’s review
and acceptance. The remediation plan shall demonstrate how the Contractor will cure such
non-compliance, and if such non-compliance consists of failure to obtain or maintain
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M/WBE participation at the committed level, that the Contractor's M/WBE participation
level will again achieve the committed level, and that the Contractor will ultimately achieve
the committed participation goal for the contract.

C. The Contractor shall, within such thirty (30) day period, deliver to the Director a written
remediation plan the Director’s review and approval.

D. The Director may issue a written determination of non-compliance and the sanction which
the Director has elected to impose as a consequence:

(1)  Ifthe Contractor does not respond within the time allowed; or
(2)  If the Contractor fails to submit a satisfactory remediation plan; or

(3)  If a Contractor submits an acceptable remediation plan but thereafter fails to
comply with the plan.

E. The Contractor may contest a determination issued under Section 8(D), by requesting a
hearing within 30 days after the date of such determination, as provided in § 28-33,
DRMC.

SECTION 9: MEDIATION

The Contractor will provide a process to resolve disputes that occur between a MBE or WBE and
any non-M/WBE subcontractors or suppliers under the Contract. The Contractor will document
such disputes and inform DSBO of the steps the Contractor plans to take to resolve the dispute.
The Contractor may ask DSBO to assist in the resolution process it has developed. The Contractor
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will document and notify DSBO if those disputes have been resolved and inform DSBO of any
disputes it was unable to resolve. DSBO will notify the Contractor of any complaints received by
DSBO from M/WBE firms regarding a dispute they are experiencing with either a subcontractor
or the Contractor.

IN WITNESS WHEREQF, Contractor has executed and agrees to abide by the terms of this
Compliance Plan as of the _6th_ day of _February , 2017.

Cong
By: M_—__:;
Greg C. McKenna, President
LEER, Inc. dba Renner Sports Surfaces
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ATTACHMENT 1

EXCERPTS FROM DENVER REVISED MUNICIPAL CODE

Sections 28-62(b) and 28-75(c), D.RM.C

Sec. 28-62. Same--Good faith efforts.

(b) The statement of good faith efforts shall include a specific response and verification with
respect to each of the following good faith effort categories, which may be further defined by rule
or reguiation. A bidder or proposer may include any additional information it believes may be
relevant. Failure of a bidder or proposer to show good faith efforts as to any one (1) of the following
categories shall render its overall good faith effort showing insufficient and its bid or proposal non-

responsive:

(1)

()

(3)

(4)

If prebid or preselection meetings are scheduled by the city at which MBEs and
WBEs may be informed of subcontracting or joint venture opportunities under a
proposed contract to be bid, or procured pursuant to the competitive selection
process, attendance at such prebid or preselection meetings is not mandatory;
however, bidders and proposers are responsible for the information provided at
these meetings.

The bidder or proposer must solicit through all reasonable and available means,
the interest of all MBEs and WBEs certified in the scopes of work of the contract.
The bidder or proposer must solicit the interest of such MBEs and WBEs within
sufficient time, prior to the bid opening or date of final project-specific proposal in
the case of a competitive selection process, to allow such MBEs and WBEs to
respond to the solicitation. The bidder or proposer must determine with certainty if
the MBEs and WBES are interested by demonstrating appropriate steps to follow
up initial solicitations.

The bidder or proposer must select portions of the work of the contract to be
performed by MBEs and WBEs in order to increase the likelihood that the project
goal will be achieved. This includes, where appropriate, breaking out contract work
items into economically feasible units to facilitate MBE and WBE participation as
subcontractors or joint venturers, and for bidder or proposer self-performed work,
as suppliers, manufacturers, manufacturer's representatives and brokers, all
reasonably consistent with industry practice, even when the bidder or proposer
would otherwise prefer to perform these work items with its own forces. The bidder
or proposer must identify what portions of the contract will be self-performed and
what portions of the contract will be opened to solicitation of bids, proposals and
quotes from MBE and WBEs. All portions of the contract not self-performed must
be solicited for MBE and WBE participation. The ability or desire of a bidder or
proposer to perform the work of a contract with its own forces does not relieve the
bidder or proposer of the responsibility to meet the project goal or demonstrate
good faith efforts to do so.

The bidder or proposer, consistent with industry practice, must provide MBEs and
WBEs at a clearly stated location with timely, adequate access to and information
about the plans, specifications, and requirements of the contract, including bonding
and insurance requirements, if any, to assist them in responding to a solicitation.
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(5)

(6)

(7)

(8)

(9)

(10)

The bidder or proposer must negotiate in good faith with interested MBEs and
WBESs and provide written documentation of such negotiation with each such MBE
or WBE.

For each MBE or WBE which contacted the bidder or proposer or which the bidder
or proposer contacted or attempted to subcontract or joint venture with, consistent
with industry practice, the bidder or proposer must supply a statement giving the
reasons why the bidder or proposer and the MBE or WBE did not succeed in
negotiating a subcontracting, supplier, manufacturer, manufacturer's
representative, broker or joint venture agreement, as applicable.

The bidder or proposer must provide verification that it rejected each non-utilized
MBE and WBE because the MBE or WBE did not submit the lowest bid or it was
not qualified. Such verification shall include a verified statement of the amounts of
all bids received from potential or utilized subcontractors, suppliers,
manufacturers, manufacturer's representatives, brokers or joint venturers on the
contract, whether or not they are MBEs or WBEs. In making such a determination
of not being qualified, the bidder or proposer shall be guided by the definition of
qualified in section 28-54(42), but evidence of lack of qualification must be based
on factors other than solely the amount of the MBE's or WBE's bid. For each MBE
or WBE found not to be qualified by the bidder or proposer, the verification shall
include a statement giving the bidder's or proposer's reasons for its conclusion. A
bidder's or proposer's industry standing or group memberships may not be the
cause of rejection of an MBE or WBE. A bidder or proposer may not reject an MBE
or WBE as being unqualified without sound reasons based on a reasonably
thorough investigation and assessment of the MBE's or WBE's capabilities and
expertise.

If requested by a solicited MBE or WBE, the bidder or proposer must make
reasonable efforts to assist interested MBEs and WBEs in obtaining bonding, lines
of credit, or insurance as required by the city or by the bidder or proposer, provided
that the bidder or proposer need not provide financial assistance toward this effort.

If requested by a solicited MBE or WBE, the bidder or proposer must make
reasonable efforts to assist interested MBEs and WBEs in obtaining necessary
and competitively priced equipment, supplies, materials, or related assistance or
services for performance under the contract, provided that the bidder or proposer
need not provide financial assistance toward this effort.

The bidder or proposer must use the DSBO MBE/WBE directories to identify,
recruit, and place MBEs and WBEs.

Sec. 28-75. Potential violations during contract performance.

(c) The following modified good faith requirements shall apply to sections 28-72 and 28-73. In the
event that a contractor or consultant must add or replace an MBE or WBE subcontractor,
subconsultant, joint venturer, suppiier, manufacturer, manufacturer's representative or broker or
in the event that a new scope of work is added to the ongoing contract, and the contractor or
consuitant in such event is in non-compliance with maintenance of the original project goal upon
which the contract was awarded, due to failure to utilize additional MBEs or WBEs, the following
modified good faith efforts must be completed. Failure of a contractor or consultant to show good
faith efforts as to any one (1) of the following categories shall render its overall good faith efforts
showing insufficient; and its contract performance in non-compliance with this division 3.
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(1)

@)

(3)

(4)

Verification in writing to the DSBO of the contractor's or consultant's intention to
terminate or replace an MBE or WBE originally identified for participation in the
bid, proposal or competitive selection process propesal upon which the contract
was awarded. The reason for the termination or replacement must be stated and
the type of work or services must be identified.

Verification that the contractor or consultant used the most current MBE and WBE
directory from the DSBO in order to contact MBEs and WBEs that are certified in
the applicable area of work or supply at the time of the modified good faith effort.

Verification of efforts to contact appropriate MBEs and WBEs within the same
identified subcontractor, subconsultant, joint venturer, supplier, manufacturer,
manufacturer's representative or broker area must be documented. Facsimile
transmission, e-mail and telephone communication will be acceptable. The director
may verify such contacts as he deems appropriate.

Documentation of the modified good faith efforts must be submitted to the DSBO
prior to the payment to the contractor or consultant of the next progress or other
partial payment or fund release under the contract.
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