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§ 35.104 Definitions.

Service animal means any dog that is individually trained to do work or perform tasks for
the benefit of an individual with a disability, including a physical, sensory, psychiatric,
intellectual, or other mental disability. Other species of animals, whether wild or
domestic, trained or untrained, are not service animals for the purposes of this definition.
The work or tasks performed by a service animal must be directly related to the handler’s
disability. Examples of work or tasks include, but are not limited to, assisting individuals
who are blind or have low vision with navigation and other tasks, alerting individuals
who are deaf or hard of hearing to the presence of people or sounds, providing non-
violent protection or rescue work, pulling a wheelchair, assisting an individual during a
seizure, alerting individuals to the presence of allergens, retrieving items such as
medicine or the telephone, providing physical support and assistance with balance and
stability to individuals with mobility disabilities, and helping persons with psychiatric
and neurological disabilities by preventing or interrupting impulsive or destructive
behaviors. The crime deterrent effects of an animal’s presence and the provision of
emotional support, well-being, comfort, or companionship do not constitute work or tasks

for the purposes of this definition.



§ 35.136 Service animals

(a) General. Generally, a public entity shall modify its policies, practices, or procedures

to permit the use of a service animal by an individual with a disability.

(b) Exceptions. A public entity may ask an individual with a disability to remove a

service animal from the premises if--

(1) The animal is out of control and the animal’s handler does not take effective action to

control it; or
(2) The animal is not housebroken.

(c) If an animal is properly excluded. If a public entity properly excludes a service animal
under § 35.136(b), it shall give the individual with a disability the opportunity to

participate in the service, program, or activity without having the service animal on the

premises.

(d) Animal under handler’s control. A service animal shall be under the control of its

handler. A service animal shall have a harness, leash, or other tether, unless either the
handler is unable because of a disability to use a harness, leash, or other tether, or the use
of a harness, leash, or other tether would interfere with the service animal’s safe,
effective performance of work or tasks, in which case the service animal must be
otherwise under the handler’s control (e.g., voice control, signals, or other effective

means).

(e) Care or supervision. A public entity is not responsible for the care or supervision of a

service animal.

(f) Inquiries. A public entity shall not ask about the nature or extent of a person’s
disability, but may make two inquiries to determine whether an animal qualifies as a
service animal. A public entity may ask if the animal is required because of a disability
and what work or task the animal has been trained to perform. A public entity shall not
require documentation, such as proof that the animal has been certified, trained, or
licensed as a service animal. Generally, a public entity may not make these inquiries
about a service animal when it is readily apparent that an animal is trained to do work or

perform tasks for an individual with a disability (e.g., the dog is observed guiding an



individual who is blind or has low vision, pulling a person’s wheelchair, or providing
assistance with stability or balance to an individual with an observable mobility
disability).

(g) Access to areas of a public entity. Individuals with disabilities shall be permitted to be

accompanied by their service animals in all areas of a public entity’s facilities where
members of the public, participants in services, programs or activities, or invitees, as

relevant, are allowed to go.

(h) Surcharges. A public entity shall not ask or require an individual with a disability to
pay a surcharge, even if people accompanied by pets are required to pay fees, or to
comply with other requirements generally not applicable to people without pets. If a
public entity normally charges individuals for the damage they cause, an individual with

a disability may be charged for damage caused by his or her service animal.

(1) Miniature horses. (A) A public entity shall make reasonable modifications in policies,

practices, or procedures to permit the use of a miniature horse by an individual with a
disability if the miniature horse has been individually trained to do work or perform tasks
for the benefit of the individual with a disability.

(B) Assessment factors. In determining whether reasonable modifications in policies,

practices, or procedures can be made to allow a miniature horse into a specific facility, a

public entity shall consider--

(1) The type, size, and weight of the miniature horse and whether the facility can

accommodate these features;
(2) Whether the handler has sufficient control of the miniature horse;
(3) Whether the miniature horse is housebroken; and

(4) Whether the miniature horse’s presence in a specific facility compromises legitimate

safety requirements that are necessary for safe operation.

(C) Other requirements. Paragraphs 35.136 (c) through (h) of this section, which apply to

service animals, shall also apply to miniature horses.



EXCERPT FROM SECTION-BY-SECTION ANALYSIS AND
RESPONSE TO PUBLIC COMMENTS

This section provides a detailed description of the Department’s changes to the title II
regulation, the reasoning behind those changes, and responses to public comments
received on these topics. The Section-by-Section Analysis follows the order of the title 11
regulation itself, except that, if the Department has not changed a regulatory section, the

unchanged section has not been mentioned.

Breed limitations. A few commenters suggested that certain breeds of dogs should not be

allowed to be used as service animals. Some suggested that the Department should defer
to local laws restricting the breeds of dogs that individuals who reside in a community
may own. Other commenters opposed breed restrictions, stating that the breed of a dog
does not determine its propensity for aggression and that aggressive and non-aggressive

dogs exist in all breeds.

The Department does not believe that it is either appropriate or consistent with the

ADA to defer to local laws that prohibit certain breeds of dogs based on local concerns

that these breeds may have a history of unprovoked aggression or attacks. Such

deference would have the effect of limiting the rights of persons with disabilities under

the ADA who use certain service animals based on where they live rather than on

whether the use of a particular animal poses a direct threat to the health and safety of

others. Breed restrictions differ significantly from jurisdiction to jurisdiction. Some
jurisdictions have no breed restrictions. Others have restrictions that, while well-meaning,
have the unintended effect of screening out the very breeds of dogs that have successfully
served as service animals for decades without a history of the type of unprovoked
aggression or attacks that would pose a direct threat, e.g., German Shepherds. Other
jurisdictions prohibit animals over a certain weight, thereby restricting breeds without
invoking an express breed ban. In addition, deference to breed restrictions contained in
local laws would have the unacceptable consequence of restricting travel by an individual
with a disability who uses a breed that is acceptable and poses no safety hazards in the
individual’s home jurisdiction but is nonetheless banned by other jurisdictions. State and
local government entities have the ability to determine, on a case-by-case basis, whether

a particular service animal can be excluded based on that particular animal’s actual



behavior or history--not based on fears or generalizations about how an animal or breed
might behave. This ability to exclude an animal whose behavior or history evidences a

direct threat is sufficient to protect health and safety.



