




















































































 
 

Contract Control Number:

 
 
 
IN WITNESS WHEREOF, the parties have set their hands and affixed their seals at 
Denver, Colorado as of

SEAL      CITY AND COUNTY OF DENVER 
 
 
ATTEST: 
      By______________________________ 
       
___________________________   
 
 
 
 
 
APPROVED AS TO FORM:   REGISTERED AND COUNTERSIGNED: 
 
 
 
 
       By______________________________ 
 
 
By____________________________ 
 
 
 
      By______________________________ 
 

















 
 

CONSTRUCTION DISBURSING AGREEMENT 
 
 

 THIS CONSTRUCTION DISBURSING AGREEMENT (this "Agreement") is made and 
entered into effective as of ______________, 2015 (the "Effective Date"), by and between THE 
CITY AND COUNTY OF DENVER ("City"), on behalf of the DEPARTMENT OF AVIATION 
("DIA"); RAIL STOP, LLC, a Colorado limited liability company ("Developer"); SMITH 
METROPOLITAN DISTRICT NO. 1 ("Smith 1"); AVIATION STATION NORTH 
METROPOLITAN DISTRICT NO. 1 ("Aviation 1"); MIDFIRST BANK,  a federally chartered 
savings association ("MidFirst"); and LAND TITLE GUARANTEE COMPANY ("Land Title").  
City, Developer, Smith 1, Aviation 1, MidFirst and Land Title are referred to collectively herein 
as the "Parties" and individually as a "Party." 
 

Recitals 
 

A. City and Developer have entered into that certain Development Agreement on 
substantially even date herewith (the "Development Agreement"), pursuant to which DIA and 
Developer have entered into a cooperative relationship with respect to their development of certain 
real property located in proximity to a new light rail station along Pena Boulevard, all as more 
particularly described in the Development Agreement (the "Project"). 

 
B. City and Aviation 1 have entered into an Intergovernmental Agreement Regarding 

Pena Station Area Improvements of even date herewith whereby Aviation 1 has agreed to construct 
certain of the Improvements within the Project (the "DIA/Aviation 1 IGA"). 

 
C. Aviation 1 and Smith 1 have entered into an Intergovernmental Agreement 

Regarding Pena Station Improvements of even date herewith whereby Aviation 1 has agreed to 
construct certain of the Improvements within the Project (the "Smith/Aviation 1 IGA"). 

 
D. Each of the Development Agreement, DIA/Aviation 1 IGA and Smith/Aviation 1 

IGA contemplates that each of DIA, Smith 1, and Aviation 1 will deposit certain specified amounts 
with MidFirst, each in separate accounts, which funds will be disbursed to pay certain construction 
costs arising in connection with the Project. 

 
E. The Parties now desire to enter into this Agreement in order to describe and confirm 

the procedures that will be utilized to disburse the funds from the accounts to pay certain 
construction costs as required by the Development Agreement, the DIA/Aviation 1 IGA and the 
Smith/Aviation 1 IGA, all as more particularly described below. 

 
Agreement 

 
 NOW THEREFORE, for good and valuable consideration, the receipt and sufficiency of 
which is hereby acknowledged, the Parties agree as follows: 
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1. Establishment of Construction Accounts.  On or before the Effective Date of this 
Agreement the following Parties shall cause the following accounts to be established with MidFirst 
(collectively, the "Construction Accounts" and each a "Construction Account"): 

 
(a) DIA Construction Account.  DIA shall cause an account to be established 

with MidFirst, in DIA's name, to hold the DIA Deposited Funds (as defined below) (such account, 
the "DIA Construction Account"). 

 
(b) Aviation Construction Account.  Aviation 1 shall cause an account to be 

established with MidFirst, in Aviation 1's name, to hold the Aviation 1 Deposited Funds (as defined 
below) (such account, the "Aviation Construction Account"). 

 
(c) Smith 1 Construction Account.  Smith 1 shall cause an account to be 

established with MidFirst, in Smith 1's name, to hold the Smith 1 Deposited Funds (as defined 
below)(such account, the "Smith 1 Construction Account"). 

 
2. Deposit of Funds into Construction Accounts.  On or before the Effective Date of 

this Agreement, the following parties shall cause the following funds to be deposited into the 
following Construction Accounts: 

 
(a) DIA Construction Account.  DIA shall cause the amount of $19,649,672.00  

(the "DIA Deposited Funds") to be deposited into the DIA Construction Account. 
 
(b) Aviation Construction Account.  Developer shall cause the amount of 

$9,500,000.00 (the "Aviation 1 Deposited Funds") to be deposited into the Aviation Construction 
Account. 

 
(c) Smith 1 Construction Account.  Smith 1 shall cause the amount of 

$3,200,000.00 (the "Smith 1 Deposited Funds") to be deposited into the Smith 1 Construction 
Account. 

 
3. Confirmation of Use of Funds and Separate Construction Contract.  The Parties 

each hereby acknowledge and agree that (a) Aviation 1 will enter into a separate written agreement 
with the general contractor selected and engaged for the construction of the Project (the "GC") for 
the construction of certain infrastructure and other improvements related to the Project, all as more 
fully described in the DIA/Aviation 1 IGA; (b) the funds referenced in Section 2 above are intended 
to pay for a portion of the costs to construct such infrastructure and related improvements related 
to the Project, and (c) the Parties each agree to pay their respective pro rata share of the costs 
thereof, which pro rata shares are set forth on Exhibit A attached hereto and incorporated herein 
by this reference. 

 
4. MidFirst Loan.  The Parties acknowledge that Developer will pay a portion of the 

amounts Developer is required to pay under the Development Agreement by obtaining a loan from 
MidFirst in the original principal amount of $4,000,000.00 (the "MidFirst Loan").  In connection 
with the MidFirst Loan, Developer and MidFirst have entered into that certain Loan Agreement 
dated of substantially even date herewith (the "MidFirst Loan Agreement"). The MidFirst Loan 
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Agreement contain certain requirements and conditions which must be satisfied before MidFirst is 
obligated to make disbursements of loan proceeds to pay the Developer's portion of the costs for 
the construction of certain infrastructure improvements relating to the Project (such conditions, the 
"MidFirst Loan Disbursement Conditions"). 

 
5. Disbursement Procedures.   
 

(a) Aviation 1 shall cause the GC to submit periodic applications for payment, 
which applications for payment shall be in a form and content reasonably acceptable to MidFirst 
and Developer. Within two (2) business days after Aviation 1 has received an application for 
payment from the GC and from any other vendors for payment of Estimated Construction Costs 
(as defined in the DIA/Aviation 1 IGA), and has obtained any approvals required under the 
DIA/Aviation 1 IGA or the Smith/Aviation 1 IGA, Aviation 1 shall prepare and submit to Land 
Title, Developer and MidFirst an application for payment of the GC's requested payment plus 
additional payments due for Project costs.  Aviation 1 shall provide copies of the application for 
payment to all other Parties to this agreement at the same time as the application for payment is 
sent to Land Title, Developer and MidFirst. 

 
(b)   MidFirst shall review the Aviation 1 application for payment in 

accordance with the terms of the MidFirst Loan Agreement. At such time as MidFirst determines 
that Developer has requested and is entitled to an advance of loan proceeds pursuant to the terms 
of the MidFirst Loan Agreement, MidFirst shall disburse loan proceeds on behalf of Developer 
and MidFirst shall also concurrently disburse funds from each of the Construction Accounts in 
proportion to each Party’s pro rata share of the construction costs (as set forth on Exhibit A 
attached hereto), to a separate escrow deposit account held in the name of Land Title at MidFirst 
(the "Disbursing Account"), and shall advise Land Title by telephone or electronic mail that such 
deposits into the Disbursing Account have been made. Promptly after receiving such advice from 
MidFirst, Land Title shall cause payments to be issued to parties entitled to payment, as shown by 
the application for payment submitted by Aviation 1. Each of the Parties hereto hereby irrevocably 
authorize and direct MidFirst to disburse the relevant portion of funds from such Parties' 
Construction Account to the Disbursing Account, and further authorize and direct Land Title to 
disburse said funds from the Disbursing Account all in accordance with the terms of this 
Agreement. 

 
(c) The Parties acknowledge and agree that except as may be provided in a 

more detailed agreement among Developer, Aviation 1, MidFirst and Land Title, Land Title’s 
obligations in connection with this Agreement are limited exclusively to (i) informing MidFirst as 
to matters affecting title to the real property described in the MidFirst Loan Agreement, (ii) issuing 
title insurance commitments, policies and endorsements with respect to the MidFirst Loan that 
address such matters, and are in such form and content, as may be agreed upon by MidFirst and 
Land Title, and (iii) when directed by MidFirst to do so, disbursing funds from the Disbursing 
Account to persons who appear to be entitled to such disbursements according the applications for 
payment approved by MidFirst. In no event will Land Title have any obligation under this 
Agreement to inspect the Project, to determine the status of any work described in any application 
for payment, or to determine whether any condition imposed by the MidFirst Loan Agreement, the 
DIA/Aviation 1 IGA or the Smith/Aviation 1 IGA to any advance of funds has been satisfied. 
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6. Notices.  All notices permitted or required pursuant to this Agreement shall be in 

writing and shall be deemed to have been properly given: (1) upon delivery, if served in person; 
or (2) on the first business day following the day such notice is delivered to the carrier if sent via 
a nationally recognized overnight delivery service (e.g., Federal Express or UPS) and addressed 
to the party to whom such notice is intended as set forth below, or as to each party, at such other 
address as shall be designated by such party in a written notice to the other party delivered in 
accordance with this Section: 

 
 If to City and DIA: Chief Executive Officer, Department of Aviation 
               Denver International Airport 
                                  Airport Office Building, 9th Floor 
                                  8500 Peña Blvd. 
                                  Denver, Colorado 80249-6340 
 
 with copies to:  Denver City Attorney 
                                 Denver City Attorney’s Office 
                                  1437 Bannock Street Room 353 
                                  Denver, CO 80202 
 
                                  General Counsel, Airport Legal Services 
                                  Denver International Airport 
                                  Airport Office Building, 9th Floor 
                                  8500 Peña Blvd. 
                                  Denver, Colorado 80249-6340 
 
                                  SVP, DEN Real Estate 
                                  Denver International Airport 
                                  Airport Office Building, 9th Floor 
                                  8500 Peña Blvd. 
                                  Denver, Colorado 80249-6340 
 
 If to MidFirst:  MidFirst Bank 
    101 Cook Street 
    Denver, CO 80206 
    Attn: Geoff Long 
 
 with copies to:  MidFirst Bank 
    Legal Department 
    501 NW Grand Blvd. 
    Oklahoma City, OK 73118 
 
 
 
 If to Developer: Rail Stop LLC 
    c/o L.C. Fulenwider, Inc. 
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    1125 17th Street, Suite 2500 
    Denver, CO 80202 
    Attn: Marcia Lujan 
 
 with copies to:  Robinson Waters & O'Dorisio, P.C. 
    1099 18th Street, Suite 2600 
    Denver, CO 80202 
    Attn: John W. O'Dorisio, Jr. 
 
 If to Aviation 1: Aviation Station North Metropolitan District No. 1 
    c/o Special District Management Services, Inc. 
    141 Union Boulevard, Suite 150 
    Lakewood, Colorado 
    Attn: Lisa Johnson 
 
 with copies to:  McGeady Sisneros, P.C. 
    450 E. 17th Avenue, Suite 400 
    Denver, CO 80203 
    Attention: MaryAnn McGeady 
 
 If to Smith 1:  Smith Metropolitan District No. 1 
    5600 S. Quebec St., #255C 
    Englewood, Colorado 80111 
    Attention: Charles D. Foster 
 
 with copies to:  Brownstein Hyatt Farber Schreck 
    410 17th Street, Suite 2200 
    Denver, Colorado 80202 
    Attention:  Carolynne White 
 
 and copy to:  The Estate of Karl D. Smith 
    2680 18th Street, Suite 200 
    Denver, Colorado 80211 
    Attention:  Harvey Bolshoun and  
            Morey Brooks, Personal Representatives 
    Phone:  (303) 480-1200 
 
 If to Land Title: Land Title Guarantee Company 
    3033 E. 1st Avenue, #600 
    Denver, CO 80206 
    Attn: Peter Griffiths 
 
7. Governing Law.  This Agreement shall be governed by and construed and enforced 

in accordance with the substantive and not the conflicts laws of the State of Colorado. 
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8. Drafting.  This Agreement has been negotiated between the Parties and, for 
construction purposes, shall not be deemed the drafting of any one Party. 

 
9. Severability.  The invalidity of any one of the covenants, agreements, conditions or 

provisions of this Agreement or any portion thereof shall not affect the remaining portions thereof 
or any part hereof and this Agreement shall be amended to substitute a valid provision which 
reflects the intent of the parties as was set forth in the invalid provision. 

 
10. Day for Performance.  Wherever herein there is a day or time period established for 

performance and such day or the expiration of such time period is not a business day, then such 
time for performance shall be automatically extended to the next following business day.  For 
purposes of this Agreement, "business day" shall mean any day other than a Saturday, Sunday, or 
any other day which is a holiday recognized in the City and County of Denver, Colorado. 

 
11. Recitals and Exhibits.  All recitals and all exhibits referred to in this Agreement are 

incorporated in this Agreement by reference and will be deemed part of this Agreement for all 
purposes as if set forth at length herein. 

 
12. No Joint Venture, Partnership, Agency, Etc.  This Agreement will not be construed 

as in any way establishing a partnership, joint venture, express or implied agency, or employer 
employee relationship between the Parties. 

 
13.  No Waiver.  The failure of any Party to exercise any right hereunder, or to insist 

upon strict compliance by the other Party, shall not constitute a waiver of either Party's right to 
demand strict compliance with the terms and conditions of this Agreement. Notwithstanding any 
provision to the contrary in this Agreement, no term or condition of this Agreement shall be 
construed or interpreted as a waiver, either expressed or implied, of any of the immunities, rights, 
benefits or protection provided to City, Aviation 1 or Smith 1 under the Colorado Governmental 
Immunity Act. 

 
14. Survival. The provisions of this Agreement which, by their reasonable terms, are 

intended to survive termination of this Agreement shall survive termination. In the event that this 
Agreement is terminated or expires by its terms, such expiration or termination shall not affect any 
liability or other obligation which shall have accrued prior to such termination. 

 
15. Usage of Terms. When the context in which words are used herein indicates that 

such is the intent, words in the singular number shall include the plural and vice versa. All 
pronouns and any variations thereof shall be deemed to refer to all genders. 

 
16. Notice of Litigation. Each Party agrees to promptly notify the other Party if any 

judicial or administrative action, claim, suit, investigation, hearing, demand or proceeding by or 
before any governmental authority (each, an "Action") is pending or threatened against such Party 
or if an Action related to the rights granted hereunder is pending or threatened. 

 
17. Force Majeure. If any Party's performance of any of its obligations under this 

Agreement  is interfered with by any reason or any circumstances beyond its reasonable control, 
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including, without limitation, fire, explosion, power failure or power surge, acts of God, war, acts 
or threats of terrorism, civil commotion, or requirement of any government or legal body, labor 
unrest, including, without limitation, strikes, slowdowns, picketing or boycotts, then such Party 
shall be excused from performance (other than the obligation to pay money) on a day-by-day basis 
to the extent of such interference; provided, however, that the Party whose performance is being 
interrupted shall provide prompt notice to the other Party. 

 
18. Paragraph Headings.  The paragraph headings are inserted only as a matter of 

convenience and for reference and in no way are intended to be a part of this Agreement or to 
define, limit or describe the scope or intent of this Agreement or the particular paragraphs to which 
they refer. 

 
19. Third Party Beneficiary.  The Parties intend that this Agreement shall create no 

third party beneficiary interest except for successor and permitted assigns of the Parties hereto.  
The Parties are not presently aware of any actions by them or any of their authorized 
representatives which would form the basis for an interpretation construing a different intent, and 
expressly disclaim any such acts or actions. 

 
20. Counterparts, Electronic Signatures, and Electronic Records.  This Agreement may 

be executed in counterparts, each of which shall be deemed to be an original, but all of which shall 
together constitute one of the same document.  Facsimile signatures shall be accepted as originals.  
The Parties consent to the use of electronic signatures by any Party hereto.  The Agreement and 
any other documents requiring a signature may be signed electronically by each Party in the 
manner specified by that Party.  The Parties agree not to deny the legal effect or enforceability of 
this Agreement solely because it is in electronic form or because an electronic record was used in 
its formation.  The Parties agree not to object to the admissibility of this Agreement in the form of 
an electronic record, a paper copy of an electronic document, or a paper copy of a document 
bearing an electronic signature, on the grounds that it is an electronic record or electronic signature 
or that it is not in its original form or is not an original. 

 
21. No Personal Liability.  No elected official, director, officer, member, manager, 

shareholder, agent or employee of any Party to this Agreement shall be charged personally or held 
contractually liable by or to the other Parties under any term or provision of this Agreement or 
because of any breach thereof or because of its or their execution, approval or attempted execution 
of this Agreement. 

 
22. No Discrimination in Employment.  In connection with the performance of work 

under this Agreement, the Parties agree not to refuse to hire, discharge, promote or demote, or to 
discriminate in matters of compensation against any person otherwise qualified, solely because of 
race, color, religion, national origin, gender, age, military status, sexual orientation, gender 
variance, marital status, or physical or mental disability; and further agrees to insert the foregoing 
provision in all contracts entered into in conjunction with this Agreement. 

 
23. Appropriation.  All obligations of the City under Section 2(a) above are subject to 

prior appropriation of monies expressly made by the City Council for the purposes of this 
Agreement and paid into the Treasury of the City.  The financial participation of DIA and the City 
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provided in this Agreement shall derive solely from enterprise funds controlled by DIA and not 
from the General Fund or any other funds of the City. 

 
24. "Including."  Words preceding "include," "includes," "including" and "included" 

shall be construed without limitation by the words which follow those words. 
 
25. Examination of Records.  Any authorized agent of the City, including the City 

Auditor or his or her representative, has the right to access and the right to examine during normal 
business hours and upon at least five (5) business days' prior notice any pertinent books, 
documents, papers and records of the Parties, involving transactions related to this Agreement until 
the latter of three (3) years after the final payment under this Agreement or expiration of the 
applicable statute of limitations. 

 
26. TIME IS OF THE ESSENCE.  TIME IS OF THE ESSENCE with respect to all 

dates in, and deadlines of, this Agreement. 
 
27. Consent by DIA.  Where consent, waiver, approval, extension, notice or any other 

action by DIA or the City is contemplated hereunder, such may be provided by the CEO of the 
Department of Aviation or its designee, provided however, that any notice of default or termination 
of this Agreement by the City must be provided by the Mayor of the City. 

 
 

[Remainder of Page Intentionally Left Blank] 
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       MIDFIRST: 
 
       MIDFIRST BANK,  
       a federally chartered savings association 
 
 
       By:  ________________________________ 
 
       Title:  ______________________________ 
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CITY SIGNATURE PAGE TO BE INSERTED 
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       DEVELOPER: 
 
       RAIL STOP LLC, 
       a Colorado limited liability company 
 
       By: L.C. Fulenwider, Inc., 
        a Colorado corporation, its Manager  
 
 
        By:      
        Name:      
        Title:      

  

Signature Page to Construction Disbursing Agreement 



 
 

 
 

        SMITH 1: 
 
        Smith Metropolitan District No. 1 
 
         
        By:      
        Name:      
        Title:      
 
 
  

Signature Page to Construction Disbursing Agreement 



 
 

 
 
       AVIATION 1: 
 
       Aviation Station North Metropolitan  
       District No. 1 
 
       By:      
       Name:      
       Title:      
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       LAND TITLE: 
 
       Land Title Guarantee Company 
 
       By:      
       Name:      
       Title:      
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EXHIBIT A 
 

Parties Funds to be Deposited into Construction Accounts and 
Parties Pro Rata Share of Construction Costs 
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