AGREEMENT REGARDING
FINAL DESIGN, RIGHT-OF-WAY ACQUISITION AND CONSTRUCTION
OF DRAINAGE AND FLOOD CONTROL IMPROVEMENTS FOR
WESTERLY CREEK FROM KELLY ROAD DAM TO 13™ AVENUE
CITY AND COUNTY OF DENVER

Agreement No. 14-03.11

THIS AGREEMENT, made this day of , 2014, by and between
URBAN DRAINAGE AND FLOOD CONTROL DISTRICT (hereinafter called "DISTRICT") and CITY
AND COUNTY OF DENVER, a municipal corporation duly organized and existing under and by virtue

of the Constitution of the State of Colorado (hereinafter called "CITY") and collectively known as
"PARTIES";

WITNESSETH:

WHEREAS, DISTRICT, in a policy statement previously adopted (Resolution No. 14, Series of
1970 and Resolution No. 11, Series of 1973) expressed an intent to assist public bodies which have
heretofore enacted floodplain regulation measures; and

WHEREAS, PARTIES participated in a joint planning study titled "Westerly Creek Drainageway
Update, Downstream of Westerly Creek Dam Major Drainageway Plan" by Kiowa Engineering
Corporation, dated July 2010 (hereinafter called "PLAN"); and

WHEREAS, PARTIES now desire to proceed with the design, right-of-way acquisition and
construction of drainage and flood control improvements for Westerly Creek from Kelly Road Dam
downstream to 13" Avenue (hereinafter called "PROJECT"); and

WHEREAS, DISTRICT has adopted at a public hearing a Five-Year Capital Improvement
Program (Resolution No. 54, Series of 2013) for drainage and flood control facilities in which PROJECT
was included in the 2014 calendar year; and

WHEREAS, DISTRICT has heretofore adopted a Special Revenue Fund Budget for calendar year
2014 subsequent to public hearing (Resolution No. 53, Series of 2013) which includes funds for
PROJECT; and

WHEREAS, DISTRICT's Board of Directors has authorized DISTRICT financial participation for
PROJECT (Resolution No. 20, Series of 2014); and

WHEREAS, the City Council of CITY and the Board of Directors of DISTRICT have authorized,
by appropriation or resolution, all of PROJECT costs of the respective PARTIES.

NOW, THEREFORE, in consideration of the mutual promises contained herein, PARTIES hereto

agree as follows:
1. SCOPE OF THIS AGREEMENT

This Agreement defines the responsibilities and financial commitments of PARTIES with respect

to PROJECT.
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2. SCOPE OF PROJECT

A.

Final Design. PROJECT shall include the final design of improvements in accordance with
the recommendations defined in PLAN. The goals for the stream improvements shall
include water quality improvement, invasive species removal, stream bank stabilization, and
habitat restoration. Specifically, the final design of facilities shall extend on Westerly Creek
from approximately Kelly Road Dam to East 13" Avenue, as shown on Exhibit A.
Right-of-Way Delineation and Acquisition. Right-of-way for the improvements as set forth

in the final design and an estimate of costs for acquisition shall be determined. Maps, parcel
descriptions and parcel plats shall also be prepared.

Construction. PROJECT shall include construction by DISTRICT of the drainage and flood
control improvements as set forth in the final design and vegetation establishment.

Scope of National Resource Damage Funds. CITY has entered into an Intergovernmental
Contract with the Colorado Department of Public Health and Environment ("CDPHE") by
which Natural Resource Damage funds, in the amount of $500,000, are being provided to

pay for a portion of the New Freedom Park and Westerly Creek work to be determined under
this Agreement. The CDPHE Intergovernmental Agreement contains terms and conditions
with respect to the performance of PROJECT. DISTRICT acknowledges that it has received
a copy of this Intergovernment Agreement.

Rights in Data, Documents, and Computer Software or Other Intellectual Property.

All intellectual property including without limitation, databases, software, documents,
research, programs, and codes, as well as all reports, studies, data, photographs, negatives or
other documents, drawings or materials prepared by all PARTIES in the performance of its
obligations under the CDPHE Intergoverrnment Agreement, between CITY and the State of
Colorado (State) shall be the exclusive property of the State. Unless otherwise stated, all
such material shall be delivered to the State by CITY upon completion, termination, or
cancellation of the CDPHE Interngovernment Agreement. PARTIES shall not use, willingly
allow, or cause to have such materials used for any purpose other than the performance of
CITY's obligations under the CDPHE Interngovernment Agreement without the prior written
consent of the State. All documentation, accompanying the intellectual property or
otherwise, shall comply with the State requirements which include but is not limited to all
documentation being in a paper, human readable format which is useable by one who is
reasonably proficient in the given subject area. Software documentation shall be delivered
by CITY to the State that clearly identifies the programming language and version used, and
when different programming languages are incorporated, identifies the interfaces between
code programmed in different programming languages. The documentation shall contain
source code which describes the program logic, relationship between any internal functions
and identifies the disk files which contain the various parts of the code.
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Files containing the source code shall be delivered and their significance to the program
described in the page, line number, or other suitable identifier, where the error message is
generated. CITY warrants that the delivered software will be sufficiently descriptive to
enable maintenance and modification of the software. The State's ownership rights
described herein shall include, but not be limited to, the right to copy, publish, display,
transfer, prepare derivative works, or otherwise use the works.
If any material is produced under the State Agreement and the parties hereto mutually agreed
that said material could be copyrighted by CITY or a third party, then the State, and any
applicable federal funding entity, shall, without additional cost, have a paid in full,
irrevocable, royalty free, and non-exclusive license to reproduce, publish, or otherwise use,
and authorize others to use, the copyrightable material for any purpose authorized by the
Copyright law of the United States as now or hereafter enacted. Upon the written request of
the State, CITY shall provide the State with three (3) copies of all such copyrightable
material.
3. PUBLIC NECESSITY
PARTIES agree that the work performed pursuant to this Agreement is necessary for the health,

safety, comfort, convenience, and welfare of all the people of the State, and is of particular benefit
to the inhabitants of PARTIES and to their property therein.
4. PROJECT COSTS AND ALLOCATION OF COSTS
A. DISTRICT acknowledges that (i) CITY does not by this Agreement irrevocably pledge
present cash reserves for payments in future fiscal years, and (ii) this Agreement is not

intended to create a multiple-fiscal year direct or indirect debt or financial obligation of
CITY. Itis understood and agreed that any payment obligation of CITY hereunder, whether
direct or contingent, shall extend only to funds duly and lawfully appropriated and
encumbered by the Denver City Council for the purpose of this Agreement, and paid into the
Treasury of CITY.

B. PARTIES agree that for the purposes of this Agreement PROJECT costs shall consist of and
be limited to the following:
1. Final design services;
2. Delineation, description and acquisition of required rights-of-way/easements;
3. Construction of improvements;
4. Contingencies mutually agreeable to PARTIES.

C. It is understood that PROJECT costs as defined above are not to exceed $1,000,000 without
amendment to this Agreement.
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PROJECT costs for the various elements of the effort are estimated as follows:

ITEM

Final Design
Right-of-way
Construction

A e Dd e

Contingency
Grand Total

AMOUNT
$ 150,000

-0-
850,000
-0-

$1,000,000

This breakdown of costs is for estimating purposes only. Costs may vary between the

various elements of the effort without amendment to this Agreement provided the total

expenditures do not exceed the maximum contribution by all PARTIES plus accrued

interest.

C. Based on total PROJECT costs, the maximum percent and dollar contribution by each party

shall be:
Percentage
Share
DISTRICT 25.00%
CITY 75.00%
TOTAL 100.00%

5. MANAGEMENT OF FINANCES

Maximum

Contribution

$ 250,000
750,000
$1,000,000

As set forth in DISTRICT policy (Resolution No. 11, Series of 1973, Resolution No. 49, Series of
1977, and Resolution No. 37, Series of 2009), the funding of a local body’s one-half share may

come from its own revenue sources or from funds received from state, federal or other sources of

funding without limitation and without prior Board approval.

Payment of each party's full share (CITY - $750,000; DISTRICT - $250,000) shall be made to
DISTRICT subsequent to execution of this Agreement and within 30 days of request for payment
by DISTRICT. The payments by PARTIES shall be held by DISTRICT in a special fund to pay
for increments of PROJECT as authorized by PARTIES, and as defined herein. DISTRICT shall
provide a periodic accounting of PROJECT funds as well as a periodic notification to CITY of any

unpaid obligations. Any interest earned by the monies contributed by PARTIES shall be accrued
to the special fund established by DISTRICT for PROJECT and such interest shall be used only for
PROJECT upon approval by the contracting officers (Paragraph 13).

Within one year of completion of PROJECT if there are monies including interest earned

remaining which are not committed, obligated, or disbursed, each party shall receive a share of

such monies, which shares shall be computed as were the original shares.

6. FINAL DESIGN

The contracting officers for PARTIES, as defined under Paragraph 13 of this Agreement, shall

select an engineer mutually agreeable to both PARTIES. DISTRICT shall contract with selected

engineer and shall supervise and coordinate the final design including right-of-way delineation
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subject to approval of the contracting officer for CITY. Payment for final design services shall be
made by DISTRICT as the work progresses from the PROJECT fund established as set forth
above.
Final design services shall consist of, but not be limited to, the following:
A.  Preparation of a work plan schedule identifying the timing of major elements in the design;
B Delineation of required right-of-way/easements;
C. Preparation of detailed construction plans and specifications;
D Preparation of an estimate of probable construction costs of the work covered by the plans
and specifications;
E. Preparation of an appropriate construction schedule.
DISTRICT shall provide any written work product by the engineer to CITY.
7. RIGHT-OF-WAY
CITY, with DISTRICT assistance, shall be responsible for acquiring, subject to approval of

DISTRICT, such land or interests in land needed to implement construction of the drainage and
flood control improvements as defined herein. The cost to be shared by PARTIES for right-of-way
acquisition may include relocation costs of existing occupants. Appraisal costs and costs
associated with condemnation (including outside legal costs) will also be considered a PROJECT
cost. Right-of-way acquisition by negotiation and / or the exercise of eminent domain shall be in
full compliance with the laws of the State of Colorado. In addition, the right-of-way acquired shall
be in the name of CITY and the conveyancing document shall be promptly recorded in the records
of the Clerk and Recorder of CITY. DISTRICT shall serve as the paying agency.
A.  Coordination of Right-of-Way Acquisition. Cost sharing by PARTIES will be based on
supporting documentation such as formal appraisals, reasonable relocation cost settlements,

legal description of the property, and other information deemed appropriate to the
acquisition. Furthermore, cost sharing will be only for the properties, or portions thereof,
approved by PARTIES to be needed for the drainage and flood control portions of
PROJECT. Request for such approval shall include appraisals of property, legal description
of the property, and other information deemed appropriate to the acquisition by PARTIES to
this Agreement. CITY shall purchase the right-of-way only after receiving prior approval of
DISTRICT, and such purchases shall be made with PROJECT funds.

B. Payment for Right-of-Way Acquisition. Following purchase or receipt of executed

memorandum of agreement between CITY and property owner for the needed right-of-way
that commits the property owner to sell property to CITY at a price certain and on a date
certain, CITY shall so advise DISTRICT and request payment as provided above.
DISTRICT shall make payment within 30 days of receipt of request accompanied by the
information set forth above.

C.  Ownership of Property and Limitation of Use. CITY shall own the property either in fee or

non-revocable easement and shall be responsible for same. It is specifically understood that
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the right-of-way is being used for drainage and flood control purposes. The properties upon
which PROJECT is constructed shall not be used for any purpose that will diminish or
preclude its use for drainage and flood control purposes. CITY may not dispose of or
change the use of the properties without approval of DISTRICT. If, in the future, CITY
disposes of any portion of or all of the properties acquired upon which PROJECT is
constructed pursuant to this Agreement; changes the use of any portion or all of the
properties upon which PROJECT is constructed pursuant to this Agreement; or modifies any
of the improvements located on any portion of the properties upon which PROJECT is
constructed pursuant to this Agreement; and CITY has not obtained the written approval of
DISTRICT prior to such action, CITY shall take any and all action necessary to reverse said
unauthorized activity and return the properties and improvements thereon, acquired and
constructed pursuant to this Agreement, to the ownership and condition they were in
immediately prior to the unauthorized activity at CITY's sole expense. In the event CITY
breaches the terms and provisions of this Paragraph 7.C and does not voluntarily cure as set
forth above, DISTRICT shall have the right to pursue a claim against CITY for specific
performance of this portion of the Agreement.

DISTRICT may, subsequent to the recording by CITY of any document transferring title or
another interest to property acquired pursuant to this Agreement to CITY, record a
memorandum of this Agreement (Exhibit B), specifically a verbatim transcript of Paragraph
7.C. Ownership of Property and Limitation of Use except for this sub-paragraph which shall

not be contained in the memorandum. The memorandum shall reference by legal description
the property being acquired by CITY and shall be recorded in the records of the Clerk and
Recorder of City and County of Denver immediately following the recording of the
document transferring title or another interest to CITY. CITY authorizes the recording of
that memorandum and acknowledges that the same is meant to encumber the property with
its restrictions.

8. MANAGEMENT OF CONSTRUCTION

A.  Costs. Construction costs shall consist of those costs as incurred by the most qualified

contractor(s) including detour costs, licenses and permits, utility relocations, and
construction related engineering services as defined in Paragraph 4 of this Agreement.
B.  Construction Management and Payment
1. DISTRICT, with the assistance of CITY, shall administer and coordinate the
construction-related work as provided herein.

2. DISTRICT, with assistance and approval of CITY, shall prepare construction contract
documents, selected the qualified contractor, and award construction contract(s).

3. DISTRICT shall require the contractor to provide adequate liability insurance that
includes CITY. The contractor shall be required to indemnify CITY. Copies of the
insurance coverage shall be provided to CITY.
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10.

DISTRICT, with assistance of CITY, shall coordinate field surveying; staking;
inspection; testing; acquisition of right-of-way; and engineering as required to
construct PROJECT. DISTRICT, with assistance of CITY, shall assure that
construction is performed in accordance with the construction contract documents
including approved plans and specifications and shall accurately record the quantities
and costs relative thereto. Copies of all inspection reports shall be furnished to CITY
on a weekly basis. DISTRICT shall retain an engineer to perform all or a part of these
duties.

DISTRICT, with approval of CITY, shall contract with and provide the services of the
design engineer for basic engineering construction services to include addendum
preparation; survey control points; explanatory sketches; revisions of contract plans;
shop drawing review; as-built plans; weekly inspection of work; and final inspection.
PARTIES shall have access to the site during construction at all times to observe the
progress of work and conformance to construction contract documents including plans
and specifications.

DISTRICT shall review and approve contractor billings and send them to CITY for
approval. DISTRICT shall remit payment to contractor based on billings approved by
PARTIES.

DISTRICT, with assistance and written concurrence by CITY, shall prepare and issue
all written change or work orders to the contract documents.

PARTIES shall jointly conduct a final inspection and accept or reject the completed
PROJECT in accordance with the contract documents.

DISTRICT shall provide CITY a set of reproducible "as-built” plans.

C.  Construction Change Orders. In the event that it becomes necessary and advisable to change

the scope or detail of the work to be performed under the contract(s), such changes shall be

rejected or approved in writing by the contracting officers. No change orders shall be

approved that increase the costs beyond the funds available in the PROJECT fund, including

interest earned on those funds, unless and until the additional funds needed to pay for the
added costs are committed by all PARTIES.
9. MAINTENANCE

PARTIES agree that CITY shall own and be responsible for maintenance of the completed and
accepted PROJECT. PARTIES further agree that DISTRICT, at CITY's request, shall assist CITY
with the maintenance of all facilities constructed or modified by virtue of this Agreement to the

extent possible depending on availability of DISTRICT funds. Such maintenance assistance shall

be limited to drainage and flood control features of PROJECT. Maintenance assistance may

include activities such as keeping flow areas free and clear of debris and silt, keeping culverts free

of debris and sediment, repairing drainage and flood control structures such as drop structures and

energy dissipaters, and clean-up measures after periods of heavy runoff. The specific nature of the
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maintenance assistance shall be set forth in a memorandum of understanding from DISTRICT to

CITY, upon acceptance of DISTRICT's annual Maintenance Work Program.

DISTRICT shall have right-of-access to right-of-way and storm drainage improvements at all times

for observation of flood control facility conditions and for maintenance when funds are available.
10. FLOODPLAIN REGULATION

CITY agrees to regulate and control the floodplain of Westerly Creek within CITY in the manner

prescribed by the National Flood Insurance Program and prescribed regulations thereto as a
minimum.
PARTIES understand and agree, however, that CITY cannot obligate itself by contract to exercise
its police powers. If CITY fails to regulate the floodplain of Westerly Creek within CITY in the
manner prescribed by the National Flood Insurance Program and prescribed regulations thereto as a
minimum, DISTRICT may exercise its power to do so and CITY shall cooperate fully.

11. TERM OF AGREEMENT
The term of this Agreement shall commence upon final execution by all PARTIES and shall

terminate three (3) years after the final payment is made to the construction contractor and the final

accounting of funds on deposit at DISTRICT is provided to all PARTIES pursuant to Paragraph 5

herein, except for Paragraph 10. FLOODPLAIN REGULATION, Paragraph 7.C. Ownership of

Property and Limitation of Use, and Paragraph 9. MAINTENANCE, which shall run in perpetuity.
12.  LIABILITY

Each party hereto shall be responsible for any suits, demands, costs or actions at law resulting from

its own acts or omissions and may insure against such possibilities as appropriate.
13. CONTRACTING OFFICERS

A.  The contracting officer for CITY shall be the Manager of Public Works, 201 West Colfax
Avenue, Department 606, Denver, Colorado 80202 and the Manager of Parks and
Recreation, 201 West Colfax Avenue, Department 606, Denver, Colorado 80202.

B. The contracting officer for DISTRICT shall be the Executive Director, 2480 West 26th
Avenue, Suite 156B, Denver, Colorado 80211.

C.  The contracting officers for PARTIES each agree to designate and assign a PROJECT
representative to act on the behalf of said PARTIES in all matters related to PROJECT
undertaken pursuant to this Agreement. Each representative shall coordinate all
PROJECT-related issues between PARTIES, shall attend all progress meetings, and shall be
responsible for providing all available PROJECT-related file information to the engineer

upon request by DISTRICT or CITY. Said representatives shall have the authority for all
approvals, authorizations, notices or concurrences required under this Agreement. However,
in regard to any amendments or addenda to this Agreement, said representative shall be
responsible to promptly obtain the approval of the proper authority.
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14.

15.

16.

17.

18.

19.

20.

21.

22.

RESPONSIBILITIES OF PARTIES
DISTRICT shall be responsible for coordinating with CITY the information developed by the

various consultants hired by DISTRICT and for obtaining all concurrences from CITY needed to
complete PROJECT in a timely manner. CITY agree to review all concept plans, preliminary
design plans, and final plans and specifications; and to provide comments within 21 calendar days
after the drafts have been provided by DISTRICT to CITY.

AMENDMENTS

This Agreement contains all of the terms agreed upon by and among PARTIES. Any amendments

to this Agreement shall be in writing and executed by PARTIES hereto to be valid and binding.
SEVERABILITY
If any clause or provision herein contained shall be adjudged to be invalid or unenforceable by a

court of competent jurisdiction or by operation of any applicable law, such invalid or unenforceable
clause or provision shall not affect the validity of the Agreement as a whole and all other clauses or
provisions shall be given full force and effect.

APPLICABLE LAWS

This Agreement shall be governed by and construed in accordance with the laws of the State of

Colorado. Jurisdiction for any and all legal actions regarding this Agreement shall be in the State
of Colorado and venue for the same shall lie in the CITY where PROJECT is located.
ASSIGNABILITY

No party to this Agreement shall assign or transfer any of its rights or obligations hereunder

without the prior written consent of the nonassigning party or parties to this Agreement.
BINDING EFFECT
The provisions of this Agreement shall bind and shall inure to the benefit of PARTIES hereto and

to their respective successors and permitted assigns.
ENFORCEABILITY
PARTIES hereto agree and acknowledge that this Agreement may be enforced in law or in equity,

by decree of specific performance or damages, or such other legal or equitable relief as may be
available subject to the provisions of the laws of the State of Colorado.

TERMINATION OF AGREEMENT

This Agreement may be terminated upon thirty (30) days’ written notice by any party to this

Agreement, but only if there are no contingent, outstanding contracts. If there are contingent,
outstanding contracts, this Agreement may only be terminated upon the cancellation of all
contingent, outstanding contracts. All costs associated with the cancellation of the contingent
contracts shall be shared between PARTIES in the same ratio(s) as were their contributions.
PUBLIC RELATIONS

It shall be at CITY's sole discretion to initiate and to carry out any public relations program to

inform the residents in PROJECT area as to the purpose of PROJECT and what impact it may have
on them. Technical information shall be presented to the public by the selected engineer. In any
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event DISTRICT shall have no responsibility for a public relations program, but shall assist CITY
as needed and appropriate.

23.  NO DISCRIMINATION IN EMPLOYMENT
In connection with the performance of work under this Agreement, PARTIES agree not to refuse to

hire, discharge, promote or demote, or to discriminate in matters of compensation against any
person otherwise qualified because of race, color, ancestry, creed, religion, national origin, gender,
age, military status, sexual orientation, marital status, or physical or mental disability and further
agree to insert the foregoing provision in all subcontracts hereunder.

24.  APPROPRIATIONS
Notwithstanding any other term, condition, or provision herein, each and every obligation of CITY

and/or DISTRICT stated in this Agreement is subject to the requirement of a prior appropriation of
funds therefore by the appropriate governing body of CITY and/or DISTRICT.

25. NO THIRD PARTY BENEFICIARIES
It is expressly understood and agreed that enforcement of the terms and conditions of this

Agreement, and all rights of action relating to such enforcement, shall be strictly reserved to
PARTIES, and nothing contained in this Agreement shall give or allow any such claim or right of
action by any other or third person on such Agreement. It is the express intention of PARTIES that
any person or party other than any one of PARTIES receiving services or benefits under this

Agreement shall be deemed to be an incidental beneficiary only.
26. ILLEGAL ALIENS

PARTIES agree that any public contract for services executed as a result of this intergovernmental

agreement shall prohibit the employment of illegal aliens in compliance with §88-17.5-101 C.R.S. et
seq. The following language shall be included in any contract for public services: "The Consultant
or Contractor shall not and by signing this Agreement certifies that it does not knowingly employ
or contract with an illegal alien to perform work under this Agreement. Consultant or Contractor
shall not enter into a subcontract with a subcontractor that fails to certify to the Consultant or
Contractor that the subcontractor shall not knowingly employ or contract with an illegal alien to
perform work under this public contract for services. Consultant or Contractor affirms that they
have verified through participation in the Colorado Employment Verification program established
pursuant to 8-17.5-102 (5)(c) C.R.S. or the Electronic Employment Verification Program
administered jointly by the United States Department of Homeland Security and the Social Security
Administration that Consultant or Contractor does not employ illegal aliens. Consultant or
Contractor is prohibited from using these procedures to undertake pre-employment screening of job
applicants while the public contract for services is being performed.

In the event that the Consultant or Contractor obtains actual knowledge that a subcontractor
performing work under this Agreement knowingly employs or contracts with an illegal alien, the
Consultant or Contractor shall be required to:
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27.

28.

A.  Notify the subcontractor and PARTIES within three days that the Consultant or Contractor
has actual knowledge that the subcontractor is employing or contracting with an illegal alien;
and

B.  Terminate the subcontract with the subcontractor if within three days of receiving the notice
required the Subcontractor does not stop employing or contracting with the illegal alien;
except that the Consultant or Contractor shall not terminate the contract with the
Subcontractor if during such three days the Subcontractor provides information to establish
that the subcontractor has not knowingly employed or contracted with an illegal alien.

Consultant or Contractor is required under this Agreement to comply with any reasonable request

by the Colorado Department of Labor and Employment (CDL) made in the course of an

investigation the CDL is undertaking pursuant to its legal authority.

Violation of this section of this Agreement shall constitute a breach of this Agreement and may

result in termination by PARTIES. Consultant or Contractor shall be liable to PARTIES for actual

and consequential damages to PARTIES resulting from such breach pursuant to §8-17.5-101(3)

C.R.S. PARTIES shall also report any such breach to the Office of the Secretary of State.

Consultant or Contractor acknowledges that the CDL may investigate whether Consultant or

Contractor is complying with the provision of the Agreement. This may include on-site inspections

and the review of documentation that proves the citizenship of any person performing work under

this Agreement and any other reasonable steps necessary to determine compliance with the
provisions of this section.”

GOVERNMENTAL IMMUNITIES

The PARTIES hereto intend that nothing herein shall be deemed or construed as a waiver by any

PARTY of any rights, limitations, or protections afforded to them under the Colorado

Governmental Immunity Act (Section 24-10-1-1, C.R.S., et seq.) as now or hereafter amended or

otherwise available at law or equity.

INTENT OF AGREEMENT

Except as otherwise stated herein, this Agreement is intended to describe the rights and
responsibilities of and between the PARTIES and is not intended to and shall not be deemed to
confer rights upon any person or entities not named as PARTIES, nor to limit in any way the
powers and responsibilities of the CITY, the DISTRICT or any other entity not a party hereto.
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AGREEMENT REGARDING
FINAL DESIGN, RIGHT-OF-WAY ACQUISITION AND CONSTRUCTION
OF DRAINAGE AND FLOOD CONTROL IMPROVEMENTS FOR
WESTERLY CREEK FROM KELLY ROAD DAM TO 13™ AVENUE
CITY AND CITY OF DENVER

Agreement No. 14-03.11
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SAMPLE

AGREEMENT REGARDING
FINAL DESIGN, RIGHT-OF-WAY ACQUISITION AND CONSTRUCTION
OF DRAINAGE AND FLOOD CONTROL IMPROVEMENTS FOR
WESTERLY CREEK FROM KELLY ROAD DAM TO 13" AVENUE
CITY AND CITY OF DENVER

Agreement No. 14-03.11

Exhibit B
MEMORANDUM
This MEMORANDUM is entered into this day of ,20__ by and

between URBAN DRAINAGE AND FLOOD CONTROL DISTRICT, a quasi-governmental entity,
whose address is 2480 West 26th Avenue, Suite 156-B, Denver, Colorado 80211 (hereinafter called
"DISTRICT") and , @ governmental entity, whose address is

(hereinafter called "CITY") and collectively known as

"PARTIES";
WHEREAS, PARTIES entered into "Agreement Regarding Final Design, Right-of-Way
Acquisition and Construction of Drainage and Flood Control Improvements for

. Agreement No. on or about
, 20__, (hereinafter called "AGREEMENT"); and

WHEREAS, AGREEMENT is unrecorded, however PARTIES have agreed in AGREEMENT to
record this MEMORANDUM in the records of the Clerk and Recorder of ,
State of Colorado, in order to put all who inquire on notice of AGREEMENT and in particular
Paragraph 7.C of AGREEMENT; and

WHEREAS, in AGREEMENT, PARTIES agreed to participate equally (up to a maximum of
$ each) in the cost of the construction of drainage and flood control improvements for

within CITY boundaries which include

(hereinafter called

"PROJECT"); and

WHEREAS, construction of PROJECT may require the acquisition by CITY of real property; and

WHEREAS, AGREEMENT further provides that CITY will own all real property required to
construct the improvements and that CITY ownership of that real property shall be subject to the terms
and conditions of AGREEMENT and in particular Paragraph 7.C of AGREEMENT; and

WHEREAS, Paragraph 7.C of AGREEMENT provides in appropriate part as follows:

"7.C. Ownership of Property and Limitation of Use. CITY shall own the property either in fee or

non-revocable easement and shall be responsible for same. It is specifically understood that



the right-of-way is being used for drainage and flood control purposes. The properties upon
which PROJECT is constructed shall not be used for any purpose that will diminish or
preclude its use for drainage and flood control purposes. CITY may not dispose of or
change the use of the properties without approval of DISTRICT. If, in the future, CITY
disposes of any portion of or all of the properties acquired upon which PROJECT is
constructed pursuant to this Agreement, changes the use of any portion or all of the
properties upon which PROJECT is constructed pursuant to this Agreement, or modifies any
of the improvements located on any portion of the properties upon which PROJECT is
constructed pursuant to this Agreement, and CITY has not obtained the written approval of
DISTRICT, prior to such action, CITY shall take any and all action necessary to reverse said
unauthorized activity and return the properties and improvements thereon, acquired and
constructed pursuant to this Agreement, to the ownership and condition they were in
immediately prior to the unauthorized activity at CITY's sole expense. In the event CITY
breaches the terms and provisions of this Paragraph 7.C and does not voluntarily cure as set
forth above, DISTRICT shall have the right to pursue a claim against CITY for specific
performance of this portion of the Agreement.”; and

WHEREAS, CITY has just acquired the real property described in Exhibit Z attached hereto and
incorporated herein by reference, as if set forth verbatim herein, pursuant to the terms and conditions of
AGREEMENT for the construction of PROJECT; and

WHEREAS, PARTIES intend that the terms and provisions of AGREEMENT, including but not
limited to Paragraph 7.C of AGREEMENT set forth verbatim above, shall apply to and control the real
property described in Exhibit Z.

IT HAS BEEN AGREED previously in AGREEMENT by and between PARTIES that the terms
and provisions of AGREEMENT, including but not limited to Paragraph 7.C of AGREEMENT set forth
verbatim above shall apply to and control the real property described in Exhibit Z, now owned by CITY
and that this MEMORANDUM be placed of record for the purposes of encumbering the real property
described in Exhibit Z with the limitations and restrictions set forth in this MEMORANDUM.

This MEMORANDUM is not a complete summary of AGREEMENT. Provisions in this
MEMORANDUM shall not be used in interpreting AGREEMENT!'s provision. In the event of conflict
between this MEMORANDUM and the unrecorded AGREEMENT, the unrecorded AGREEMENT shall
control.

URBAN DRAINAGE AND
FLOOD CONTROL DISTRICT

(SEAL) By

ATTEST: Title__Executive Director




STATE OF COLORADO )
) ss.
CITY OF )
Subscribed and sworn to before me this

Date

day of

WITNESS my hand and official seal.
(SEAL)

My Commission Expires

, 20

Notary Public

__, by



Contract Control Number: PARKS-201417051-00

Contractor Name: URBAN DRAINAGE AND FLOOD CONTROL
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"A Offlce of Human Resources

a Denver’s Human Resource Agency

' 201 W. Colfax, Department 412

Denver, CO 80202

p: 720.913.5751

D E N v E R f: 720.913.5720

www.denvergov.org/csa

TO: All Users of the City of Denver Prevailing Wage Schedules
FROM: Seth Duhon-Thornton, Associate Human Resource Professional
DATE: Friday June 13, 2014

SUBJECT: Latest Change to Prevailing Wage Schedules

Please be advised, prevailing wage rates for some building, heavy, and highway
construction trades have not been updated by the United States Department of Labor (DOL)
since March 1, 2002. The Career Service Board, in their meeting held on April 21, 2011,
approved the use of the attached supplemental wage rates until prevailing wage rates for
these classifications of work are again published by the United States Department of Labor
in accordance with the Davis-Bacon Act. The rates will be provided as a supplemental to
the Davis-Bacon Heavy rates issued by OHR.

The effective date for this publication will be Friday June 13, 2014 and applies to the City
and County of Denver for HEAVY CONSTRUCTION PROJECTS in accordance with the
Denver Revised Municipal Code, Section 20-76(c).

General Wage Decision No. C0140012
Superseded General Decision No. CO20130012
Modification No. 05
Publication Date: 6/6/2014
(8 pages)

Unless otherwise specified in this document, apprentices shall be permitted only if they are
employed pursuant to, and individually registered in, a bona fide apprenticeship program
registered with the U.S. Department of Labor (DOL). The employer and the individual
apprentice must be registered in a program, which has received prior approval, by the DOL.
Any employer, who employs an apprentice and is found to be in violation of this provision,
shall be required to pay said apprentice the full journeyman scale.

For questions please call (720) 913-5018

Attachments as listed above.

for City Services
Denver gets it done!




General Decision Number: C0140012 06/06/2014 CO12
Superseded General Decision Number: C020130012
State: Colorado

Construction Type: Heavy

Counties: Adams, Arapahoe, Boulder, Broomfield, Denver,
Douglas, El1l Paso, Jefferson, Larimer, Mesa, Pueblo and Weld
Counties in Colorado.

HEAVY CONSTRUCTION PROJECTS

Modification Number Publication Date
0 01/03/2014
01/24/2014
01/31/2014
02/07/2014
04/18/2014
06/06/2014

g w N

ASBE0028-001 10/01/2013
Rates Fringes

Asbestos Workers/Insulator
(Includes application of
all insulating materials,
protective coverings,
coatings and finishings to
all types of mechanical
systems) . oo it ittt i i i e $ 28.83 13.18

BRCO0007-004 09/01/2013

ADAMS, ARAPAHOE, BOULDER, BROOMFIELD, DENVER, DOUGLAS AND
JEFFERSON COUNTIES

Rates Fringes
BRICKLAYER. .ttt ittt i it iei i eaeens $ 23.68 8.34
CBRCO0007-006 09/01/2013
EL PASO AND PUEBLO COUNTIES
Rates Fringes
BRICKLAYER. . v ittt it i i e i e e e e $ 23.88 8.46
ELECO012-004 09/01/2013
PUEBLO COUNTY
Rates Fringes
ELECTRICIAN
Electrical contract over
$1,000,000. .. $ 27.25 11.92

Electrical contract under



* ELEC0068-001 06/01/2014

ADAMS, ARAPAHOE, BOULDER, BROOMFIELD, DENVER, DOUGLAS,
JEFFERSON, LARIMER, AND WELD COUNTIES

Rates Fringes
ELECTRICIAN. ¢t ittt i ittt eeee e $ 32.65 12.70
ELEC0111-001 09/01/2013
Rates Fringes
Line Construction:
Cable Splicer........c.vu.... $ 28.65 13.75%+4.75
Equipment Operator-
Underground. .o v veeeeeeennnnn $ 25.05 9.20
Groundman. « v v e eeeeeeeeennn $ 22.76 9.87
Line Equipment Operator..... $ 27.78 10.91
Lineman and Welder.......... $ 39.81 14.60
ELEC0113-002 06/01/2013
EL PASO COUNTY
Rates Fringes
ELECTRICIAN. ¢t ittt ittt et e eeaeens $ 29.55 14.48
ELEC0969-002 07/01/2012
MESA COUNTY
Rates Fringes
ELECTRICIAN. ..t vttt it it en e $ 21.00 8.57
ENGI0O009-001 10/23/2013
Rates Fringes
Power equipment operators:
Blade: Finish............... $ 25.04 9.15
Blade: Rough........c.cvvu... $ 24.73 9.15
BulldOozZer. v e e eeeeeeennnn. $ 24.73 9.15
Cranes: 50 tons and under..$ 24.88 9.15
Cranes: 51 to 90 tons...... $ 25.04 9.15
Cranes: 91 to 140 tons..... $ 25.19 9.15
Cranes: 141 tons and over...$ 25.97 9.15
Forklift..we e eeeeeeennn. $ 24.37 9.15
MechaniC...eeeeeeeeeeeeennn. $ 24.88 9.15
Oller. . ettt iinenn $ 24.01 9.15
Scraper: Single bowl
under 40 cubic yards........ $ 24.88 9.15

Scraper: Single bowl,

including pups 40 cubic

yards and over and tandem

POWlsS . vt ii ittt $ 25.04 9.15



TRON0024-003 11/01/2013

Rates Fringes
IrONWOTrKEE S vttt ettt eeeeennn $ 24.80 18.77
Structural
LABO0086-001 05/01/2009
Rates Fringes
Laborers:
Pipelayer.vuoe e e e eeenneenn. $ 18.68 6.78

PLUM0O003-005 07/01/2013

ADAMS, ARAPAHOE, BOULDER, BROOMFIELD, DENVER, DOUGLAS,
JEFFERSON, LARIMER AND WELD COUNTIES

Rates Fringes
PLUMBER. . . ittt i i it i it i et $ 35.68 12.34
PLUMOOSB-002 07/01/2013
EL PASO COUNTY

Rates Fringes
Plumbers and Pipefitters......... $ 32.55 13.65
PLOMO0S8-008 07/01/2013
PUEBLO COUNTY

Rates Fringes
Plumbers and Pipefitters......... $ 32.55 13.65
PLUMO145-002 07/01/2013
MESA COUNTY

Rates Fringes
Plumbers and Pipefitters......... $ 32.67 11.55

PLUM0208-004 07/01/2013

ADAMS, ARAPAHOE, BOULDER, BROOMFIELD, DENVER, DOUGLAS,
JEFFERSON, LARIMER AND WELD COUNTIES

Rates Fringes
PIPEFITTER. ... .ottt iii i $ 33.35 12.27
SHEE0009-002 07/01/2013
Rates Fringes

Sheet metal worker..........ouoo... $ 32.04 13.13



TEAM0455-002 07/01/2013

Rates Fringes

Truck drivers:

PiCKUDP .ttt ittt ittt it i e ieeea $ 18.41 3.87

Tandem/Semi and Water....... $ 19.04 3.87

SUC02001-006 12/20/2001
Rates Fringes

BOILERMAKER. . . ittt it i it it i e e $ 17.60
Carpenters:

Form Building and Setting...$ 16.97 2.74

All Other Work.............. $ 15.14 3.37
Cement Mason/Concrete Finisher...$ 17.31 2.85
IRONWORKER, REINFORCING.......... $ 18.83 3.90
Laborers:

(070] 111111} o [N $ 11.22 2.92

Flagger e i v e e et eeeneeeeneenns $ 8.91 3.80

LandSCap . v v et v e e e eeeneennn $ 12.56 3.21
Painters:

Brush, Roller & Spray....... $ 15.81 3.26
Power equipment operators:

Backhoe..... ..o $ 16.36 2.48

Front End Loader............ $ 17.24 3.23

Skid Loader.........ccovv.... $ 15.37 4.41
WELDERS - Receive rate prescribed for craft performing

operation to which welding is incidental.



Office of Human Resources
Supplemental to the Davis-Bacon HEAVY Construction Projects rates
(Specific to the Denver Projects)
(Supp #74, Date: 02-03-2012)

Classification Base Fringe
Millwrights $28.00 $10.00
Line Construction:
Lineman, Gas Fitter/Welder $36.88 $9.55
Line Eq Operator/Line Truck
Crew $25.74 $8.09
Power Equipment Operators
(Tunnels Above and Below
Ground, shafts and raises):
GROUP 1 $25.12 $10.81
GROUP 2 $25.47 $10.85
GROUP 3 $25.57 $10.86
GROUP 4 $25.82 $10.88
GROUP 5 $25.97 $10.90
GROUP 6 $26.12 $10.91
GROUP 7 $26.37 $10.94
Power Equipment Operators:
GROUP 1 $22.97 $10.60
GROUP 2 $23.32 $10.63
GROUP 3 $23.67 $10.67
GROUP 4 $23.82 $10.68
GROUP 5 $23.97 $10.70
GROUP 6 $24.12 $10.71
GROUP 7 $24.88 $10.79
Ironworkers (Ornamental) $24.80 $10.03
Laborers:
GROUP 1 $17.68 $8.22
GROUP 2 $18.18 $8.27
GROUP 3 $21.59 $8.61
Laborers: (Tunnel)
GROUP 1 $18.53 $8.30
GROUP 2 $18.63 $8.31
GROUP 3 $19.73 $8.42
GROUP 4 $21.59 $8.61
GROUP 5 $19.68 $8.42
Laborers (Removal of Asbestos) $21.03 $8.55
Truck Drivers:
GROUP 1 $18.42 $10.00
GROUP 2 $19.14 $10.07
GROUP 3 $19.48 $10.11
GROUP 4 $20.01 $10.16
GROUP 5 $20.66 $10.23
GROUP 6 $21.46 $10.31




POWER EQUIPMENT OPERATOR CLASSIFICATIONS
(TUNNELS ABOVE AND BELOW GROUND, SHAFTS, AND RAISES):

GROUP 1 - Brakeman

GROUP 2 - Motorman

GROUP 3 - Compressor

GROUP 4 - Air Tractors; Grout Machine; Gunnite Machine; Jumbo Form

GROUP 5 - Concrete Placement Pumps; Mucking Machines and Front End Loaders, Underground,
Slusher; Mine Hoist Operator; Mechanic

GROUP 6 - Mechanic Welder

GROUP 7 - Mole

NOTE: Any equipment listed below being used in tunnel work, below or above ground shall
be paid not less than $2.00 per hour above the listed wage rates.

POWER EQUIPMENT OPERATOR CLASSIFICATIONS:

GROUP 1 - Air compressor, brakeman, drill operator - smaller than Watson 2500 and similar,
operators of 5 or more light plants, welding machines, generators, single unit conveyor, pumps,
vacuum well point system, tractor, under 70 hp with or without attachments compressors, 360 C.F.M.
or less.

GROUP 2 - Conveyor, handling building materials, ditch witch and similar trenching machine,
haulage motor man, pugmill, portable screening plant with or without a spray bar, screening plants,
with classifier.

GROUP 3 - Asphalt screed, asphalt plant, backfiller, bituminous spreader or laydown machine;
cableway signalman, caisson drill, William MF, similar or larger; C.M.I. and similar, concrete batching
plants, concrete finish machine, concrete gang saw on concrete paving, concrete mixer, less than 1
yd., concrete placement pumps, under 8 inches, distributors, bituminous surfaces dozer, drill,
diamond or core, drill rigs, rotary, churn, or cable tool, elevating graders, elevator operator,
equipment, lubricating and service engineer, grout machine, gunnite machine, hoist, 1 drum,
horizontal directional drill operator, sandblasting machine, single unit protable crusher, with or without
washer, tie tamper, wheel mounted, tractor, 70 hp and over with or without attahments, trenching
machine operator, winch on truck.

GROUP 4 - Cable operated power shovels, draglines, clamshells, and backhoes, 5 cubic yards and
under, concrete mixer over 1 cubic yard, concrete paver 34E or similar, concrete placement pumps, 8
inches and over, grade checker, hoist, 2 drums, hydraulic backhoe, 3/4 yds and over, loader, over 6
cubic yards, mechanic, mixer mobile, multiple unit portable crusher, with or without washer; piledriver,
tractor with sideboom, roto- mill and similar, welder.

GROUP 5 - Cable operated power shovels, draglines, clamshells and backhoes over 5 cubic yards,
caisson drill Watson 2500 similar or larger, hoist 3 drum or more, mechanic — welder (heavy-duty).

GROUP 6 - Cableway, derrick, quad nine push unit, wheel excavator, belt or elevating loader
GROUP 7 - tower cranes all types

LABORER CLASSIFICATIONS:

GROUP 1 - Janitors; Yardmen

GROUP 2 —Erosion Control, Dowel Bars; Fence Erectors; Gabion Basket and Reno mattresses;
Signaling, Metal Mesh; Stake Caser; Traffic Control Devices; Tie Bars and Chairs in Concrete;
Paving; Waterproofing Concrete; Air, Gas, Hydraulic Tools and Electrical Tool Operators; Barco
Hammers; Cutting Torches; drill; diamond and core drills; Core, diamond, air track including but not



limited to; Joy, Mustang, PR-143, 220 Gardner-Denver, Hydrosonic, and water blaster operator;
Chuck Tender; Electric hammers; Jackhammers; Hydraulic Jacks; Tampers; Air Tampers; Automatic
Concrete Power Curbing Machines; Concrete Processing Material; Concrete Tender; Operators of
concrete saws on pavement (other than gangsaws); Power operated Concrete Buggies; Hot Asphalt
Labor; Asphalt Curb Machines; Paving Breakers; Transverse Concrete Conveyor Operator;
Cofferdams; Boxtenders; Caisson 8' to 12'; Caisson Over 12'; Jackhammer Operators in Caissons
over 12'; Labor applicable to Pipe coating or Wrapping; Pipe Wrappers, Plant and Yard; Relining
Pipe; Hydroliner (a plastic may be used to waterproof); Pipelayer on Underground Bores; Sewer,
Water, Gas, Oil Conduit; Enamalers on Pipe, inside and out, Mechanical Grouters; Monitors; Jeep
Holiday Detector Men; Pump Operators; Rakers; Vibrators; Hydro- broom, Mixer Man; Gunnite
Nozzelmen; Shotcrete Operator; and chain saws, gas and electric; Sand Blaster; Licensed
Powdermen; Powdermen and Blaster; Siphons; Signalmen; Dumpman/spotter; Grade Checker.

GROUP 3 - Plug and galleys in dams; Scalers; any work on or off Bridges 40" above the ground

performed by Laborers working from a Bos'n Chair, Swing Stage, Life Belt, or Block and Tackle as a
safety requirement.

TUNNEL LABORER CLASSIFICATIONS:

GROUP 1 - Outside Laborer - Above ground
GROUP 2 - Minimum Tunnel Laborer, Dry Houseman

GROUP 3 - Cable or Hose Tenders, Chuck Tenders, Concrete Laborers, Dumpmen, Whirley Pump
Operators

GROUP 4 - Tenders on Shotcrete, Gunniting and Sand Blasting;
Tenders, core and Diamond Drills; Pot Tenders

GROUP 5 - Collapsible Form Movers and Setters; Miners; Machine Men and Bit Grinders; Nippers;
Powdermen and Blasters; Reinforcing Steel Setters; Timbermen (steel or wood tunnel support,
including the placement of sheeting when required); and all Cutting and Welding that is incidental to
the Miner's work; Tunnel Liner Plate Setters; Vibrator Men, Internal and External; Unloading, stopping
and starting of Moran Agitator Cars; Diamond

and Core Drill Operators; Shotcrete operator; Gunnite Nozzlemen; Sand Blaster; Pump Concrete
Placement Men.

TRUCK DRIVER CLASSIFICATIONS:

GROUP 1 - Sweeper Truck, Flat Rack Single Axle and Manhaul, Shuttle Truck or Bus.

GROUP 2 - Dump Truck Driver to and including 6 cubic yards, Dump Truck Driver over 6 cubic yards
to and including 14 cubic yards, Straddle Truck Driver, Liquid and Bulk Tankers Single Axle, Euclid
Electric or Similar, Multipurpose Truck Specialty and Hoisting.

GROUP 3 - Truck Driver Snow Plow.

GROUP 4 - Cement Mixer Agitator Truck over 10 cubic yards to and including 15 cubic yards.

WELDERS: Receive rate prescribed for craft performing operation to which welding is incidental.



