ASSIGNMENT AND ASSUMPTION OF CONTRACT AND CONTRACT RIGHTS AND
SECOND AMENDATORY AGREEMENT

THIS ASSIGNMENT AND ASSUMPTION OF CONTRACT AND CONTRACT

RIGHTS AND SECOND AMENDATORY AGREEMENT (the "Assignment and Second
Amendatory Agreement™), is made and eateredintothis_ dayof L2010,
by and between the CITY AND COUNTY OF DENVER. a municipal corporation and home rule

city of the State of Colorado and SEQUOIA VOTING SYSTEMS, INC., ("Sequoia” or

1or) and DOMINION VOTING SYSTEMS, INC,, ("Dominion” or ©

ss 11 the State of Colorado, as predecessor i inferest 1o

T ASS

profit entity authortzed to conduct busy,

Seguota Voting Systems, Inc., whose muling address 13 717 17th Sireet, Suite 310 Denver Colorado,

RO202.

RECITALS.

! Seqgueds and the City enred into an Agreement dated May 4, 2006, as amended by an

Amendatory Agrecment dated May 23 2006, (City Contract Control No. CE 61152) (together, the

“Purchase Agreement”) for the purchass and license of electronic voting machines containing certain

i

proprietary firmware and software sysoms collectively known as WinEDS V 3.1 A copy of the

Purchase Agreement is atisched herete as Exhibit A and incorporated herein by reference
2. On or about June 4, 20 0, Dominion acquired Sequoia’s inventory and intellectual

property, including but not hmited 1 Sequota’s proprigtary software, fivmware, and hardware

previously licensed to the City under ©e Purchase Agreement, used in conncction with Sequoia’s

A

precipet and central count optical scan ind direct recording cquipment voting machines. Thissale of

assets inchuded the transfer 1o Domizon of Sequeia’s BPS, WmEDS V 31, Teamwork, Edge,
Edge2, Advantage, fnsight, InsightPhe, and 400C systems,
3. The Purchase Agreement requires written consent of the City in order to effectuate an

assignment of Sequoia’s rights, berefits, and obligations under the Purchase Agreement
Daominion.
4 The parties now desirs (o memorialize their agreements concerning the assignment

and assumption of the Purchase Agresment from Sequoia to Domunion.

wperations il
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NOW, THEREFORE, the part s agree as follows:
i EFFECTIVE DATE OF ASSIGNMENT. This Assignment and Sceond

Amendatory Agreement shall take effec on June 4, 2010 (the "Effective Date™).

ASSTGNMENT AND ASSUMPTION.

Sor o

A From and after the Effective Date, Assignor assigns and transfers to Assignee

all iis rights, title. interests, benefits. dutics, and obligations in, to, and under the Purchase

Agreement including all rights to licens: WinEDS V 3.1 and any and all other software, firmware,

b

and hardware noecessary for the Cityv’s coatinued use of the equipment purchased under the Purchase

. Asgignee acoept the assignment and hereby assumes and agrees to fulfil],

perform, and discharge all of the Assigror’s duties, labilities, obligations and agreements under the

Parchase Agreement from and after the “ffectve Date including but not hmited 1o the heense ot all
software, firmware, and hardware, me ading but not limited 10 WinEDS V 3.1, necessary for the

Cuy's continued use of equupment purzaased under the Purchase Agreement.

. Assignor and Asignee represent and warrant that cach has the power and
authorily to exceute, deliver, and peorm s obligations under this Assignment and Second
Amendatory Agreement and each has been duly authorized by all necessary corporate action o
tand Second Amendatory Agreement. Assignor and Assignee further
represent and warrant that each has o will have executed and delivered all such other necessary
further mstruments of assignment anc transfer, including any and all notices, releases, and other

documents, to fully and specifically 2isgn and wansfer 1o and vest in Assignec the rights of the

Assignor m and 1o the Purchase Agrecnent., Assignor and Assignee acknowledge that any and all

maonies owed to Assignor under the Puchase Agreement by the City have been fullv paid as of the
Effective Date,
S DEFENSE AND NDEMINIFICATION,
Al Assignee hereb agrees to defend, indemnify, reimburse and hold harmless

“ity, its appointed and elected ofticizs, agents and emplovees for, from and agamnst all babilites,

claims, judgments, suits or demands or damages 1o persons or property arising out of, resulting

.

from, or relating to the work per {under the Purchase Agreement ("Clamms™), unless any such

EE Ry
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Claims have been specifically determinad by the trier of fact to be the sole negligence or willful
misconduct of the City, This indemnit shall be interpreted in the broadest possible manner 1o

wractor of s subcontractors gither passive oractive

3

indemmfy City for any seis or omissions »f Cox

irrespective of fault, including City's corcurrent negligence whether active or passive, exeept for the

sole neghigence or willtul misconduct o City,

-

53 Assignee’s doty o defend and mdemmify Uity shall anse at the time written

regardloss of whether Claimant has filed suit on the

notice of the Claim is tirst provided w0 ¢

Claim. Assignec’s duty to defend and tdemmify ity shall anise oven if City s the only party sued

by claimant sandor clatmant alleges thay Jity's negligence or wiliful misconduct was the sole cause

Lt

of claimant’'s damages.

C. Assignee will deend any and all Claims which may be brought or threatened

agamst Ciy and will pay on behalf «F City any expenses incurred by reasen of such Claims

=

es ineurred in defending and mvestigating
“laims or seeking o enforee this ndemnity obligation. Such payments on behalf of City shall
be in addition to any other legal remedies available to City and shall not be considered City's
exchusive remedy.

D Insurance coverige requirements specified under the Purchase Agreement

shall in no way lessen or limit the hab. ity of the Assigoee under the terms of this indemnif

o

obligation. The Assignec shall obtain at its own expense, any additional insurance that it deems

necessary for the Uity’s protection.
k. This defense and indemniflcation obligation shall survive the expiration or

termination of the Purchase Agrecmez.,
F This defense and indemnification obligation will also include any and all

F. se ar
Infringement Claims, as such term is dafined in Section 12 of the Agreemoent. Moreover, nothing in
this Assignment will otherwise alter o supersede the terms of sections 12, B through D of the
Purchase Agreement which sections w il remain in full force and effect concemning the Assignee and
the Cirv,

4. CONSENT. Pursuar to Section 25 of the Purchase Agreement, the City hereby

consents o this Asstgoment and Second Amendatory Agreement i accordance with the terms stated

ot CommyContracis\Domintion'Assignment Denver V3ive 9162
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3. SUCCESSORS, This Assignment and Second Amendatory Agreement shall be
binding upon and nure 1o the henefit of the parties hereto and thelr respective successors and

. Article 31 of the Purchase Agreement, enttled “NOTICES”, 15 amended to read as
follows

v: Notices concemning the termination of this
&cmai viplations of the terms or conditions of ths

3

Agreement, notices of d%fgm‘d o
Agreement, and other notices of similar importance shall be made:

By Contractor to: i rector

,zetmns h vision
* Avenue, First Floor
enver i lorado 80204

ichaelscarpelio@denvergov.org

=
0%

e B B e
S
e
&=

With a copy 1o Cerk and Recorder
Cay and County of Denver
201 West Colfax Avenue, Dept. 104
Lenver, Colorado 80202
Sephante. O Malleviwdenvergov.org

And by the Citvior £ Mike Frontera , VP General Counsel
irazﬂissim” Voting Systems, Ino.,
© 717" St Suite 310
Z enver, U0 30202

e frontera@@dominionvoting.com

Any notices given under this Ageoment arc decmed to have been recaived and to be
effective: 1) three (3) days afier the same shall have been mailed by certified mail,
return receipt requested; 2) immediately upon hand deliv ery: 3y immediately upon
reee 1;1% of confirmation that a ficisimile ransmission was received; or 41 immediately
upon receipt of confimmation t-at a computerized electronic mail transmission was
received, The addresses and/er names of individuals may be changed by the partic

by written notice.”

o

7. This Assigrment and Second Amendatory Agreement will not be effective or binding
on the City until it has been fully execved by all signatories of the City and County of Denver, and if

requited by Charter, approved by the Dty Couneil,

SeMuneipal Operations ORTEGY PElection Commy Contracts DomiploniAssignunent Depver, Vive 8162
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K. This Assignment and Se.ond Amendatory Agreement shall be executed in twe (2)

counterparis, each of which shall be decred to be an onginal, and ali of which, taken together, shall

constitule ong and the same mstrum

BALANCE OF PAGE INTENTIONALLY LEFT BLANK

&
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IN WITNESS WHEREOF, the parties hercto have excouted this instrument as of the

day and vear first written above,

ATTEST:

e
bt
ot

STEPHANIE Y. O'MALLEY, Clery and
Recarder, Ex-Officio Clerk of the C v and
County of Denver

APPROVED ASTO FORM:
DAVID RLFINE, Uity Attorney for the City

and County of Denver

By:
Assistant City Attorney

ATTEST: [If required by Corporats
procedures]

By:

Tile:

accepted doc

CITY AND COUNTY OF DENVER:

By

MAYOR

//
RECOMMENDED 4ND *«sﬁém'm:s:
N 4 i}‘ )

L

N, /7 e

REGISTERED AND COUNTERSIGNED:

Ry

Manager of Finance
Contract Control No., q?f 6 32N

Ry

Auditor

SCITY™

SEQUOIA VOTING BYSTEMS, INC,
LRSS, Identfication No. 37-1274619

B v < -~ 1‘*‘ % w'ﬁk E&

SASSIGNORY

SeMunicipal Uperations ORTEGV REleoner CommyContragts Dominion Assignment Denver V3 vo 8162010
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ATTEST: [ifrequired by Corporate DOMINION VOTING SYSTEMS §‘\C
procedurcs] LR.S. Iden m cation No, -

Tile: Name:

Title:

“ASSIGNEE”
Exhibit A
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PURCHASE AND LICENSE AGREEMENT OF VOTING EM

THIS PURCHASE AND LICENSE AGREEMENT OF VOTING SYSTEM
{“Agresment”) is made and entered into this 4/ Z&/  day of . 2008,
by and between the CITY AND COUNTY OF DENVER, a municipal col ion of the
State of Colorado (the “City"), acting by and through the Denver Election
Commission, and SEQUOIA YOTING SYSTEMS, INC,, a for-profit entity authorized to
conduct business in the State of Colorado, whose principal place of business is 7677
Oakport Street, Oakland, CA 84621 {the “Contracior” or “Sequoia”}.

1. COORDINATION AND LIAISON: The Contractor agrees that during the
term of this Agreemant it shall fully coordinate all services and obligations hereundsr
with the Denver Election Commission (the "Agency™). Each parly shall appoint a project
manager for all day-to-dey administrative activiies associated with this Agreement.
Each project manager shall ensure that coples of all written communications relating o
this Agreement are copied to the other project manager. The inftial project managers
shall be:

Agency Project Manager. Malt Crane
Sequoia Project Manager: Corene Hanage

The project managers shall mest, in person or by telephone conference, at least
once every thirty (30) days or at such periods as may be agresd to review progress,

Each party shall fully cooperate with the other party in connection with the other party's
parformance of its obiigations hereunder. Notwithstanding the foregoing, the Agency's
Executiva Director (the “Executive Director’) is the official representative of the City and
shall have final decision making authorily under this Agreement.

2. CONTRACT DOCUMENTS: ORDER QF PRECEDENCE: This
Agresment consists of Paragraphs 1 through 45, which precede the signature page,
and the following aftachments which are incorporated herein and made a part hereof by
reference:

Schedule 1: Description of Equipment, Software and Pricing/Payment Terms
Schedule 2. Maintenance Services/Additional Services

Schedule 3. Implementation and Training

Schedule 4;  State of Colorado Cerificate of Approval of Vofing System

Except as exprassly provided otherwise in this Agreement, in the event of an
irreconcilable conflict between a provision of Paragraphs 1 through 45, and any of the
listed atiachments or between provisions of any attachments, such that it i3 impossible
o give effect to both, the order of precedance to determine which document shall
control to resolve such conflict, is as follows, in descending onder:

Paragraphs 1 through 48 hereof

£ 30omamants and Selingsvgassiby Documenis\COLORADO DENVER\Ciy-CountyDenver_5Sequois - CE 51152 428
{GFinatdos
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Schedule 4: State of Colorado Certificate of Approval of Voting System
Schedule 1: Description of Equipment, Software and Pricing/Payment Terms
Schedule 2: Maintenance Sewvices/Additional Services

Schedule 3 Implementation and Training

3. SALE OF VOTING EQUIPMENT AND LICENSE OF SOFTWARE:

A.  The Contractor agrees to sell and the City agrees to purchase, subject to
the terms and conditions set forth in this Agreement, the Equipment listed on Schedule
1 attached to this Agreement (the "Equipment”).

B. {1} Contrattor hereby grants to City a personal, non-transferable, non-
exclusive license ({the "License”) to install and use the software (identified on Scheduie
1 and hereinafter referred to as the “Software”) for election purposes including any
elections supervised by and under the direct cantrol of the City or for demonstration
purpeses supervised by and under the direct control of the Cily in conjunction with the
Equipment at the City's election Sites or at the City's offices or warehouse facilities. This
Software License may not be assigned or transferred by the Cily, voluntarily or by
operation of faw, to any party without the Contraclor’s express prior written permission.
The City shall have no power o grant sub-licenses, prepare derivative works or modify
the Software. Any use of all or any portion of the Software not expressly pemitted by
the terms of this Agreement Is sirictly prohibifed. THle to and ownership of the Sofware,
Firmware, and Upgrades will remain with Contractor. City will not reverse engineer or
reverse compile any part of the Softwara without Contractor’s prior wiitten consent. City
wifl not remove, obscure or deface any proprietary notice or legend contained in the
Software or documentation without Contracior's prior written consent.  The Sofiware
includes any and all identified documentation, subsequerd versions, refinements,
upgrades, alterstions, entancements, or updates to the Software and any components
thereto made during the term of this Agreement.

{2) Contractor hereby grants to the Cily a personal non-exclusive, non-
transfarable fmited license o use the intellectusl property incorporated in the
Equipment (hereinafter referred to as the “Fimmware”) solely with and for the operation
of the Equipment, as contemplated by this Agreement. The City shall not, and shall not
pemmit any third party o reverse engineer, disassembie, decompile, decipher or analyze
the Finmware in whole or in part. Unless expressly required fo do so in this Agreemant
or in a written amendment to this Agreemant signed by Confractor, Contractor has no
cbligation to medify or update the Firmware to meet any fulitre requirements, Jegal or
otherwiss,

{3} City shall not modify, or permit or suffer any third party to modify any
Software, Upgrades or Firmware without the prior express written authorization of
Confracior in each instance.

€. The Equipment, Software, and Fimware constitule a voting system
(hereinafler collectively referred {o as the “Sysiem™),

faitts and geigassilly DocumentsICOLORADC DEMVERCEy-CauntyDonver SSequois - OF §1152 438
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0. After the Warranty Period has expired, as such term is defined in section 13.
B below, the City may purchase, and the Contractor shall provide, the Software
maintenance sefvices identified on Schedule 2 (the "Maintenance Services”) Any
purchase of Maintenance Services shall be evidenced by a written amendment fo this
Agresment or a new Agreement prepared and execuled by the parfies in the same
manner as this Agreement at least thirty (30) days prior {0 the expiration of the Warranty
Period. In addition, the City may puschase on an "as needed” basis, and Contracior shall
provide, the additional services set forth on Schedule 2 fthe "Additional Services”) at the
hourly rates contaned in Schedule 2. Any purchase of Additional Services shall be
avidenced by a written amendment to this Agreement of a new Agreement prepared
and executed by the parties in the same manner as this Agreement.

E. The Contractor will provide the City, at least saven (7) days prior to delivery
of the Equipment, with one (1) written and one (1) electronic copy of Contractor’s operating
manuals and other written documentation provided describing in detail the operating
features of the Equipment, Sofiware, and Fimware {hereinafter the *Documentation’} in
PDF format). The Documentation, upon receipt and acceptance by the City, wiil be
deemesdtobemmmm&bmmmasmmaasﬁmgmwm
hereto. The Agency may print andfor copy additional copies of the Documentation for the
Agency’s intemal use.

F. Afl modifications of the Software, upgrades, Finnware, and Equipment shal
constilute Developmental Inteliestual Property Rights owned by Contractor. Provided that
the CHy has not breached this Agreament (and such breach remams uncuwred), the City
shall have a personal, non-exciusive, non-ransferable ficense 1o use such Developmeantal
intellectual Property Rights pursuant {0 the provisions of Section 3(B) above, as necessary
o{reqxﬁrsdforthef:ﬂytomeﬁmEquépmﬁm&orSMminﬁamamwntsmp&aﬂed
by this Agreement. “Development Intellectual Property Rights® shall mean any Inteliectual
Property Rights created by Contractor under this Agreement,

4. PAYMENT TERMS:

A.  Maximum Contract Amount: The City agrees to pay fo the Contractor,
and the Contractor agrees to accept as its sole compansation for all services rendered
and costs incurred, a total amount not o exceed the sum of Four Hundred Sixty
Thousand Twenty Eight Dollars ($460,028.00) {he "Maximum Contract Amount’),
payable in accordance with the price list contained in Schedule 1 and the payment
schedule set forth in subparagraph 4B below. Any other provision of this Agreement
notwithstanding, in no event shall the City be Hable for payment for gervices rendered
and expenses incured by the Contractor under the terns of this Agreement for any
armount in excess of the Maximum Contract Amount. The Contractor acknowledges
that the City is not obligated to execule an amendment 1o this Agreement for any further
phase of work other than the work described herein, and that any work performed by
Confractor beyond that specifically described in this Agreement or any exhibit or
attachment hereto is performed at Contractor's risk and without the City's autharization,

The pricing/rates on Schedule 1 shall remain firm for the term of this Agreement.
C:Dotuments ardt Settingsigassidy DocuEnests GOLORALD DENVER\City-CountyDerver_53equcia - CE 64157 479
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B.  Invoicing. The City agress to pay the Contractor for the total costs of the
Equipment and Software as set forth in Schedule 1 in three equal instaliments, The first
instaliment shall ba in the amount of One Hundred Fifty Three Thousand Three Hundred
Dollass ($153,300.00) and shall be payable within thirty days of the date of execution of
this Agreement and upon the Delivery of the Equipment by the Delivery Due Date. The
second instaliment shali be One Hundred Fifty Three Thousand Three Hundred Dollars
($153,300.00} and shall be payabie within thisty days of the date of the City's written
acceplance of the Systam. The third instaliment shall be in the amount of One Hundred
Fifty Three Thousand Three Hundred Forty Two Dollars  ($153,428.00) and shall be
payable within thirly days of the dabe of the August 2006 Colorade Primary Flection
provided that all Equipment and Services provided hereunder performed to the reasonable
satisfaction of the City during said election. The Contractor shall submit an invoice 1o the
City for each Instaliment conlaining the Cily contract number listed on the signature
page, the Equipment and Services provided by date, and the names of the persons
performing the work by posttion fitle. The City shall not pay or be liable for any claimed
interest, lale charges, fees, taxes or penalfies of any nature, except as required by
Section 20-107, et seq., of the Denver Revised Municipal Code which shall be
incorporated hereto by reference,

€. Changes fo Scheduls 1: The Agencys Executive Direcfor and the
{ontractor's designated authorized representative may modiy the line iems on Schedule
1 10 ircrease of decrease the Equipment to be provided fo the City or to adjust vpward or
dowrward specific amounts of compensation for the license fees, professional fees, and
expenses ilentified on Schedule 1; provided, however, that no modification 1o Schedule 1
shall result in or be binding on the City if any proposed modification(s), individually or
collectively, requires an upward adjustment to the Maximum Contract Amound. The
parties’ authorized reprasentatives shall memodalize in writing any and all modifications to
Schedule by revising and restating said exhibit. Any modification to Schedule 1 shall not
take effect uniess and untl & is approved in writing by both parties’ authorized
represeniatives, approved as fo form by the City Altomey's office, and filed with the
Denver Clerk and Recorder. Any such modification shall contain the date upon which the
modified Schedule shall take effect and the City's Contract Control number stated on the
signature page of this Agreement.  Any modification to Schedule 1 agreed o by the
parties that requires an increase in the Maximum Confract Amount shall be evidenced
by a written Amendatory Agreement or new Agreement prepared and executed by both
parties in the same manner as this Agreement.

. Subiject to federal funds/appropriations Reguired: # is understood and
agresd that any and all payment obligations of the City under this Agreement, whether
direct or contingent, shall not exceed the Maximum Contract Amount and shall extend
only to funds approprated by the Denver CHy Councll for the purpose of this
Agreement, encumbered for the purpose of the Agreement and paid inlo the Treasury of
the City. The Contractor acknowledges that (i) the Cﬁy doss not by this Agreement,
irrevocably pledge present cash reserves for payments in future fiscal years, and (if) this

Agmanent is not mtendad fo cregte a multiple-fiscal year direct or indirect debt or
and Seitingsleg CE ORADO DENVERCHy-LpuntyDemver_SSequoie - CE §1152 429
l}ﬁmm&.doc
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financial obfigation of the City. The Contractor acknowledges that funding for this
Agreement is derived entirely and exclusively from an award of federal funds from the
State of Colorado to the Chy for the purchase or lease of HAVA Ses. 301 —Compliant
Voting Systems. The Contractor understands and agrees that any and all payment
obligations of the City under this Agreement, including any extensions or renewals
thereaf, whether direct or contingent, shall extend only to federal funds received from
the state govemment, approved and appropriated by the Denver City Council for the
pumose of this Agreement, encumbered for the purpose of this Agreement. and paid
into the Treasury of the City. :

5 TERM: The term of the Agreement is from the date written in the first

paragngh of page one of this Agresment {the “Commencement Date’), 10 June 30,
2007, {the “Expiration Date” (fogether, the “Term").

B, CONTRACTOR'S RESPONSIBILITIES:

A. Al senvices to be provided under this Agreement shall be faitiiully
performad in accordance with the standards of care, skill, training, diligance and
judgment provided by highly competent professionals who perform services of a similar
ratura,

8. Wihin thirty days of the date of execution of this Agreement, the
Contractor will designate in writing to the City the assigned, qualified technical and
managerial personnel who shall provide services under this Agreement and shall be
designated as essential ksy personnel (the “Essantisl Personnel” to oversee the
services under this Agreement. Essential Personnel shall include qualified technicians
experienced with the implementation, operation, repair, and maintenance, of the
System. The Contractor shall use #s reasonable best efforts to notify the Cily in writing
ghirty days in advance of any reassignment of said Essential Parsonnel; however, if any
Eesential Personnel is terminated for cause of voluntarily resigns from the employ of the
Contractor, the Contractor shall use its reasonable best efforts to immediately nofify the
City and shall provide a s { Ezsential Personnel contact within twenty-four {24)
hours afler such termination or resignation. Upon written request from the City, the
Contractor shall use commercially reasonable efforts to substitute any of the

Contractor's Essential Personnel or other employees whose parformance of conduct - -

regarding the services be performed by the Contractor under this Agreement is
unsatisfactory to the City.

C. The Contractor will immediately notify the Agency in writing f i
raceives notice from any govemnmantal regulatory authority of intent or determination 1o
revoke andfor suspend he certification status of the System or any components thereto,

7. AGENCY'S RESPONSIBILITIES:

A. The Agency shall pay Sequoia amounts owing under this
Agreement when due.

o] &s and Setingsigassivy O g mowaoewamsn,mmmm“ssnmw-c& #1152 428
OBFingl dog
5
Exhibit A

Page 5 of 40



) B. The Agency will make is personnel and faclliies avallable fo
Sequoia as reasonably required by Sequoia for its performance under this Agreement.

C. The Agency will provide information, data, and documentation
reasonably required for Sequoia’s performance under this 8

8. DELIVERY: INSTALLATION: ACCEPTANCE:

A, Delivery. The Syslem shall be defvered to the locations and
facilifies designated in writing by the Agency (the "Sites™). The Equipment and Software
shall be shipped "FOB Point of Destination” with all freight charges and insurance, at full
value, prepaid by Sequola.- Sequoia shall not charge the City for any costs or expenses
for boxing, crating, parcel post. insurance, handling, freight, exprass, or other similar
charges of fees. The Equipment and Software shall be preserved, packed and marked in
accordance with Sequola's standard practics and any reasonable specifications of the
Agency. Risk of loss shall pass to the City only upon delivery to the Sites. Sequola shall
bear the risk of loss, injury or destruction of goods prior to delivery. Loss, injury or
destruction of goods shall not release Sequoia from any obligation hereunder. Tiie to the
Equipment and Software shall not pass unlil Sequoia shall have received full payment
from City under this Agreement.

B. Delivery Due Date, The Equipment and Software are expected o
be delivered to the Sites starting the week of May 22, 2006, and shall be completed no
later than 1:00 P.M. Mountain Time, June 8, 2008 (the “Delivery Due Date”. The
Contracior shall notify the Agency in writing at least seventy-two (72) hours in advance of
the date of shipment. Confractor's notice shall include a detailsd fist of the quaniity of
Equipment and serial numbers for ali Edge H units shipped.

in the event (a) Confractor fails to deliver all Equipment and Software
fisted on Schedule 1 by the Delivery Due Date or (b) the City rejects the System per
Section B(D)} below, then no later than July 14, 2006, the Contractor, at no cost to the
City, will provids and insiafl at a location identified by the City a Sequoia 400C. paper
ballot counting machine {the "400C"). The 400C may be used by the City for its 2006

Colprado Primary Election. The parties will agres on a date and ime for Sequala to ... . |

retrieve the 400C affer the slection has been finaly ceriified by the City and the
Colorado Secretary of State and any recoun! required or permitted by law has been
completed.

C.  implementation, Instaliation Support, Training, Post Election
Support Services. Contractor will provide implementation, installation support, tratning,
and post election support services as described in Schedule 3. The City shall not be
required to pay for any {fravel, lodging, meals, mileage, or other out of pocket expenses
that may be incurrad by the Contractor in providing implementation, instailation support,
training or post eiection support services.  Post slection support will be provided

Cliocuments and Seitinsrgassivy Documants\COLORADD DENVER\C#y-CountyDenver_38equoiz - CE 51152 42
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between the hours of 7:00 AM., o 5:30, P.M., MST, M-F, and will include a response
time of four (4) hours for any request made by the Agency.

D. Acceptance. Afer delivery of the System, City will test and
evaluate the System to ensure that it conforms to the specifications contained in the
Documentation. If the System does not conform to the specifications contained In the
Documentation, City will so notify Contractor in writing within five (5) business days.
Contractor will, at s own expense, repair or raplace the System within twenty (20) days
after receipt of City's notice of deficiency. The foregoing procedure will be repeated
untit City accepts or finally rejects the System in its sole discretion.

9. Reserved.

10.  RETURN/TRADE-IN OF VOTING MACHINES: The Contractor agrees to
accept from the Agency cerain voling machines known as “AVC Advantage” voling
machines (the “Trade-In Machines™) on a trade-in basis of one {1) AVC Advantage
Trade-In Machine for each AVC Edge I} purchased and agrees to provide to the City the
total trade-in credit shown on Schedule 1 provided the number of Trade-In Machines as
contemnplated under this Agreement are made available to the Contractor. The
Contractor will be responsible for all costs and expenses related to the pick-up, ramoval,
and shipping of the Trade-in Machines. The parties will agree on a schedule for
remaval of the Trade-in Machines from City facilities. Contractor will comply with any
and all Current Laws conceming the removal, disposal, and/or recycling of hazardous
materials, if any, contained in the Trade-in Machines.

4. Reserved.

42, AL PROP NDEMNITY:

A.  Soguocla Indemnity. Sequoia shall, at its own expense, defend,
indemnify and hold harmiess the City against any claim asserted by any third party that
the System or any compenent part thereof infringes a patent, copyright or other
intellectual property right of a third parly (an “infingement Claim”}.

- B. NMNoficeof Infringement Claim. The Agency will: {i) notify Sequoi
in writing of any Infringement Claim or alleged infringernent Claim of which Agency
hecomes aware within a reasonable time thereafter (not to exceed fifleen {15} days
after Agency first had knowledge of same or such shorter period as may be required in
order io avoid prejudice o Sequoia), (i) not intentionalfy prevent or impede Sequoi@
from the conduct of the defense of such claim, including negotiations for settlement of
compromise; (ill) provide Sequoia with reasonable assistance in conducting the defense
of such claim against the City, (iv) permit Sequoia to alter the Equipment of Software, at
Sequoia’s expense, 0 render it non-infringing i such alterations are federally and State
certified in advance and retain the same functionality; and (V) authorize Sequoia fo
procure for City the authority to continue the use and possassion of the Enuipment of
Software at na cost or expense 10 City beyond sums owing unider this Agreement.
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C.  Exclusions. Sequoia shall have no obligation to indemnify the City
pursuant to the preceding provisicn to the extent any infringement was directly caused
by any combination of the Equipment or Software with any other product, system or
method unless: (a} City provided prior written nofification to the Contractor and received
Conlractor's wrilten acceptance of the Cily's plan o use the Equipment or Software in
combination with such praduct, system or method, or (b} the product, system or method
is: (i} provided by Coniractor; or {ii) specified by Confractor to work with the Equipment
or Software. Sequoia shall have no fishility for any claim of infringemeant or alleged
infringement based on: (i) use of a suparseded or modified release of the Software or
portion thereof, if such infringement would have been avoided by the use of a current
unmodified release of the Software which current release has been federally and State
certified in advance and retains the same functionality; (i} use of the System by the City
for a purpose not in accordance with this Agreament; (i) use of Software or Equipment
which fas been altered by City or any person othar than Sequoia without prior
authorization from Sequoia; {iv) the combination, operation, or use of the Equipment or
Software with other eguipment or sofiware not fumished by Sequoia, ¥ such
infringement would have been avoided by use of the Equipment or Software ajone.

D.  Infringement n. In the event the Agency's use of all or
any portion of the System (the "Infringing Component”} (i} becomes, or in Sequoia's
reasonable opinion is likely to become, the subject of an infringement Claim; or (i)
Sequoia is unable to successfully defend against an Infringement Claim, Sequoia may
gt fis oplion and expense: (a) cbtain for the City the continuing right to use ths Infringing
Component; (b} alter the infringing Component or replace it with a functional equivalent
80 long as it no longer infringes and as long as such replacement component complies
with the terms of this Agreement; or, {¢) if neither {g) nor (b} is, in Sequoia's sole and
absolute judgment, commercially reasonably, repurchase the Infringing Component and
refund to Cily an amount equal o the amount raquired to replace the Infringing

Component),

13.  WARRANTIES:
A, Contractor represents and warrants that

1. the Software will conform to applicable specxﬁcaiwns mﬂ operate in
cpmpliance with applicable documentation, and will be free from material defects in
materials, workmanship, design end/or performance which prevents the Software from
zomplying with the express requirements of this Agreement;

2. it has the requisite ownership, rights and ficenses to perform ils
chligations under this Agreement fully as contemplated hereby and tc grant to the C!ty
rights under this Agreement with respect to the Software and Services free and clear
from any and all llens, adverse claims, encumbrances and inferests of any third party;

2. there are no pending or threatened lawsuits, claims, disputes or actions
naming the Contractor as a Party: (i) alleging that any Equipment or Software infringe,

C\Decumards and Sattingsimass by Tk DLORADO DENVER\Ciy-CountyDenver_5Sequois - CE 81182 429
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violate or misappropriate any third party rights; or (i) adversely affecting any Equipment,
Software, or Contractor’s ability to perform its obligations hersunder,

4. the Software contains no malicioug or disabling code that is intended to
damage, destroy or destructively alter software, hardware, systems or data;

5. the third party media on which all Softwars is furnished under this
Agreement are and will be, to the extent possible, under normal use, frae from defects
in materials and workmanship; and

) 8. use of the System by the City as permitted hereunder will not infringe,
violate, or misappropriate any other U.S. registered patent, copyright, trademark, trade
secret or other intellectuat property or proprietary right of any third party.

7. the System is capable of producing a voter-verified paper record of
each elector’s vote, pursuant to C.R.S, 1-5-801, et seq., and 82 component of
Contractor's Voting System 5.0 as such system has been certified for use in the State of
Colorado and is described in Schedule 4 attached hereto.

8. The intellectual property rights licensed to the City under this
Agreement are sufficient for the City's use of the System for the conduct of elections in
accordance with the terms of this Agreement.

B. Contractor warrants and guaraniees that the System will be free from defects
in materials, design, fabrication, and workmanship, fit for the purposes of conducting
vote center and precinct based elections for not less than 300,000 registered voters
{active and inactive), not less than 500 precincts, 1-20 districts, 1-12 pofitical parties,
and 1-500 different baliot styles including as many as 100 ballot issues, and will function
in accordance with applicable specifications and documentation, The Confractor further
represents and warrants that the System, and any and all components thereto,
individually and collectively, is in compliance with and has been fully certified by the
Colorado Secretary of State and an independent testing authority certified by the
National Association of State Election Directors pursuant to any and all a plicable
federal, state, and local laws, statutes, ordinances, rules, and regulations, in eﬁpect as of

ihe date of this Agreement.

In the event that any unit of Equipment purchased under this Agreement
becomes defective within one (1) year from the date of the Agency’s acceptance thereof
or June 30, 2007, whichever is later (the “Warranty Period”), the Contractor shall
provids replacement parts for the defective unit, at no expense to the City in accordance
with the limited parts warranty set forth below.

4. Limited Parts Warra

a. 1) in the event that the Equipment fails to function substantially
in accordance with the Documentation, Sequoia shall provide such
ment parts (which may be new or rebuilt at Sequoia’s
discretion} to the Agency as may be necessary lo cause the
Equipment to function substantially in accordance with the
C-\Doguments and Setingsimassdy Documents\COLORADC DENVERICHy-CountyDenver_5Sequala - CE 81152 429
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Documentation. Replacement parts will be provided at Sequoia’s
expense during the Warranty Period. Sequoia will pay for all retum
shipping costs for all retumed Equipment covered by wamanty under
this Agresment.

2).  In the svent of a wammanty claim, the Agency shall retum any
defective comporents of the Equipment io Sequoia during the
Waranly Period, which defective cormponents shall be shipped to
Sequoia at Sequoia's expense and in accordance with Seguoia's
instructions. Defective components shall not be retumed fo Sequoia
urtil the Agency has received from Sequoia a Retum Material
Authorization Number "RMA" and shipping instructions which RMA
and shipping insfructions shall be provided to the Agency within three
{3) husiness days of the Agency’s request. Defective components
shall be shippad to Sequoia at Sequoia’s expense pursuant o the
RMA and Sequoia's shipping instructions. Replacement parts will be
sent 1o the Agency by Seguola In accomdance with the foregoing
procedures (i) within thirty {30) days of receipt by Sequoia or, (i)
where feasible, within fourleen (14) days prior to an election. Any
required special handling or expedited shipping shall be at the
Agency’s sole expense. The Agency shall be solely responsible for
removal and reinstallation of any replaced components.

During the Warranty Period, Sequoia wilt provide lelephone support

té answer questions conceming the use or repair of the System on normal

business days between the hours of 8:00 a.m. and 5:00 p.m, PST.

.

During the Warranty Period, Sequoia will provide to the City upgrades

to the Firmware which may become available from time to time, at no
additional cost to the City, unless additional or new program or configuration
chips are necessary (in which case the Clty shalt purchase such chips at the
cost then in effect). Such upgrades shall be installed by the Agency

d.

Limitations

1. Notwithstanding any other terms or provisions of this Agreement,
Sequoia is not obligated to repair or replace, and Sequoia’s warranty obligations
urider this Section 13 shail not be applicable to, any of the following:

a paper, seals, batteries, or other consumable parts or
supplies,

b. products which have been repaired or aftered by
persons other than those expressly approved in

writing by Sequoia,

ChDocuments and Settings\gaesihy DucumenisiCOLORADO DENVERWCEy-CountyDenvar_SSequoia - CE 51182 429
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c. products from which the serial numbers have been
removed, defaced of changed,

d.  products damaged as a result of accident, disaster,
theft, vandalism, neglect, abuse, use of any product for
a purpose other than the purpose for which it is
designed or use not in accordance with Documentation
furnished by Sequoia,

e.  products which have been subjected to physical,
mechanical or elecirical stress or alteration or any
conversion by persons other than those gxpressly
approved in writing by Sequoia, )

f. products used by any person other than the City's
employees or persons under the City's direct
supervision,

g equipment that in Sequoia’s reasonable opinion cannot
be repaired to a maintainablie condition for reasons
outside Sequoia’s reasonable control.

2. City's remedy under this warranty provision, provided that the City
has fimely complied with any and all nofice requirements to the
Contractor, and Contractor's entire liability under this Warranty, will be for
the Contractor to make all necessary adjustments and repairs, or, a
Contractor's option, replace or substitute equipment to keep the
equipment in good operating condiion in accordance with the
manufacturers policies then in effect. Nothing in this warranty shall be
construed to limit any rights or remedies which the City may otherwise
have under this Agresment or by operation of law.

. Warranty Disclaimer

SEGQUOIA DISCLAIMS ALL OTHER WARRANTIES, EITHER EXPRESS OR
IMPLIED, NOT EXPRESSLY AND SPECIFICALLY SET FORTH HEREIN
INCLUDING, WITHOUT LIMITATION, THE IMPLIED WARRANTIES OF
FITNESS FOR A PARTICULAR PURPOSE AND MERCHANTABILITY.

44, CHANGE CONTROL.

A.  Should the Agency wish to make any changes fo the Equipment,
Software or System, the Agency shall submit to Sequoia full pariculars and
specifications in writing of such proposed changes. If Sequoia, in its sole and absolute
discretion, deems the requested changes or modifications to be fechnically and
commercially feasible, Sequoia shail within a reasonable time after receipt of such a
submission from the Agency, submit to the Agency a quotation for developing and
implementing such modifications or changes, specifying any impact on the pricing and
project schedule hereof.
CADocaments and Seltingsigassily Documents\COLORADO DENVERW#y-CountyDenver_5Sequoia - CE 51152 429
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B.  Upon receipt of such quotation, Agency may elect fo:

1. Accept such quotation by written notice to Sequoia within ten (10}
days of receipt of such quotation; or

2. withdraw the proposed changes by written notice to Sequoia within
the ten (10) days of receipt of such quotation, in which case this
Agteement shall continue unchanged, or

3 within ten (10) days of receipt of such quetation, provide Sequoia
writien notice of the Cily's intent o negotiate amendments with
Sequoia, and upon agreement the parties shall sign an amendment
to this Agreement datailing the agreed changes, any price impact
and any other change in terms; or

4, fail fo timely perform one (1) of the previous three (3) options of this
Section 14, whereupon the Agency will be deemed to reject the
quotation, in which case this Agreement shall continue unchanged.

C. If Sequoia wishes to suggest changes fo the Equipment, Software
or System, it shall submit to the Agency a description of such proposed changes
including any effect on the pricing and project schedule. The Agency shall be under no
obligation to accept any such proposal, but if it does so the changes shall only take
effect after the agreed changes have been have been described in an amendment to
this Agreement mutually agreed upon and signed by both parfies.

15. FORCE MAJEURE: If any party to this Agreement is rendered unabis,
wholly or in part, by an event of force majeure or any other cause not reasonably within
its contral, to perform or comply with any cbligation or condition of this Agreement, such
party shall, upon giving notice and reasonably full particulars fo the other parties, be
refieved of such obligation or condition during the continuance of such inability. The
term “force majeure” shall include acts of God and the pubiic ensmy, the elements, fire,
accidents, breakdowns, strikes and any other industrial, civil or public disturbance, ~
inability to obtain materials, supplies, permits of iabor, and any laws, orders, rules,
regulations, acts or restraints ‘of any government of governmental body or authortty, givil

or roilitary.

16. ESCROW: Contractor represents that it has deposited or will deposit on
or before the full execution of this Agreement, and continuously thereafter, the Software
in source code form or any code or materials necessary to access and utilire the source
code 1o the Software or Firmware with the Colorade Secretary of State or an
independent escrow agent approved by the Colorado Secretary of State and the
national software reference library of the National institute of Standards and Technology
pursuant to C.R.8, 1-7-511, et. seq. The following events automatically will give City
ms and Setingsirgassily DocurmentsiCOLORADO DENVERWCHy-CountyDemer_5Sequsia - CE 81152 4 2%
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the right to cause the release of the applicable source code from any such party of
escrow agent, upon notice to the Contractor or presentation of this Agreement lo
escrow agent or party holding the Software in escrow. (i) the institution by or against the
Contractor of insolvency, receivership or bankruptcy proceedings; (i) Contractor's
making an assignment for the benefit of creditors; (iii) Contractors dissclution or
ceasing its ongoing business operations of sale, licensing, maintenance or other
support of the Software; or (iv) the Contractor's assignment or transfer of its rights or
obiigations under this Agreement without the City's prior written consent which shall not

be unreasanably withheld.

17. IERMINATION:

Al By the City. The City may, by writters Notice of Defauli to the
- Contractor, ferminate the whole or any part of this Agreement in the event the
Contractor or any of its officers are convicted, plead nolo contendere, or enter into a
formal agreement for deferred prosecution or sentencing, in which they admit guitt,
enter a plea of guilty, or otherwise admit culpabilty to eriminal offenses of bribery,
kickbacks, collusive bidding, bid-rigging, antitrust, fraud, undue influence, theft,
racketeering, extortion, violation of the Racketeer influenced and Corrupt Organizations
Act{R.IC.O)or substantially similar state statute or any offense of a similar nature, in
cannection with the Contractor's business.

B. By the Contractor. Sequoia may terminate this Agreement by written

notice to Agency if the Agency fails to pay any sum owing to Sequoia and has not
corracted said nonpayment within thirty (30) days of raceipt of Contractor's notice of late
payment. Notwithstanding anything to the contrary hersin, the Contractor will not have
the right of termination of this Agreement within thirty (30} days hefore of after a federal,
state, or municipal election oceurring during the Term hereof.

C. By Either Party. Efther party may terminate this Agreement by written
notice to the other if the other party breaches its obligations under this Agreement and
fails to cure such breach within thirty (30} days of receipt of written notice from the other
party (or within such longer period as agreed upon by the parties in writing).

D.  Software and Firmware ‘License. Upon the early termingtion of this
Agreement, the Software 'and Firmware License and provisions contained in Section 3, B
and all of the City’s rights thereunder shall terminate.

£ Effect of Termination. In the event this Agreement is terminated early for
any reason, all amounts owing to Sequoia accrued prior to such termination shall be
immediately due and payable. Such termination shall not affect the rights of the parties
acerued prior to the date of termination. Upon receipt of all amounts owed to Contractor
prior o termination, Contractor wil have na claim of any kind for payment against the Cly.

18. STATUSOQF CONTRACTOR: ltis understood and agreed that the status

of the Contractor shall be that of an independent contractor and a person retained on a
C:W and SettingevgassiMy Ooouments\COLORADO DENVERCHy-CountyDenver,_5Sequois - CE B1182 419
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contraciual basis to perform professional o technical services for limited periods of time
as described in Section 9.1.1 E. (x) of the Charter of the City and it is not intended, nor
shall it be construed, that the Contractor or its employees are empioyees or officers of
the City under Chapter 18 of the Denver Revised Municipal Code or for any purpose

whatsoever.

15, EXAMINATION OF RECORDS: The Confractor agrees that any duly
authorized representative of the State of Colorado or the City, including the City Auditor,
shall, until the expiration of three (3) years after the final payment under this Agreement,
have access fo and the right to examine any directly pertinent books, documents,
papers and records of the Contractor involving transactions refated to this Agreement.

: A. The Contractor agrees that the Controller General of the United
States of America or his authorized representative, any duly authorized representative
of the federal Election Assistance Commission, any duly authorized representative of
the City, including the City Auditor or his representative, or any duly authorized
representative of the State of Colorado, shall, until the expiration of five years afler the
final payment under this Agreement, have access to and the right fo examine any
directly pertinent books, documents, papers and records of the Contractor involving
payment transactions related to this Agreement. If said records exist in electronic form,
the Contractor shall maintain a means of transferring sakd records to hardcopy form.

B. The Contracior acknowledges that 1t is subject to any and all

applicable regulations or guidance of the United States Office of Management and
Budget that are directly pertinent to the transactions under this Agreement.

C. The Contractor shall keep true and complete records, and shall, upon
request of an authorized representative of an entity listed in Section 18, A above,
annually fumish an accurate statement for the preceding calendar year, of all business
transactions under this Agreement, which statement shall be certified by an authorized
representative of the Contractor 1o be cormect.

20. WHEN RIGHTS AND REMEDIES NOT WAIVED: In no event shall any
action by the City hereunder constitute or be construed to be a waiver by the City of any ~
breach of covenant or default which may then exist on the part of the Contractor, and
the City’s action or inaction when any such breach or default shall exist shall not impair
or prejudice any right or remedy available to the City with respect to such breach or
defaull; and no assent, expressed Or implied, to any breach of any one or more
covenants, provisions or conditions of the Agreement shall be deemed oriakentobe a

waiver of any other breach.
24. INSURANCE:

A.  General Conditions, Confractor agrees to secure, at or before the time
of execution of this Agreement, the following insurance covering all operations, goods or
CDocuments and Seltngsirgaesbly DocumenisCOLORADD DENVERCEy-CountyDerrver_§Saquols - CE £1152 429
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services provided pursuant to this Agreement. Contractor shall keep the required
insurance coverage in force at all times during the term of the Agreement, or any
extension thereof, during any warranty period and for three (3) years of the Agreement.
The required Insurance shall be underwritten by an insurer licensed to do business in
Colorado and rated by A.M. Best Company as “A™VIll or better. Each policy shall
contain a valid provision or endorsement stating “Should any of the above-described
policies be canceled or shouid any coverage be reduced before the expiration date
thereof, the issuing company shall send written notice to the Denver Risk Administrator
{the “Administrator’), 201 West Colfax Avanue, Dept. 1105, Denver, Celorado 80202 by
certified mail, retum receipt requested. Such written notice shall be sent thirty (30) days
prior to such cancellation or reduction unless due to non-payment of premiums for
which notice shall be sent ten {10) days prior.” f any policy is in excess of a deductible
or self-insured retention, the City must be notified by the Contractor. The City reserves
the right to require the Contractor to provide a bond, at no cost to the City, in the
amount of the deductible or seff-insured retention to guarantee payment of claims. The
insurance coverages specified in this Agreement are the minimum requirements, and
these requirements do not lessen or limit the fabllity of the Contractor. The Contractor
shall maintain, at its own expense, any additional kinds or amounts of insurance that it
may desm necessary o cover its obligations and liabilities under this Agreement.

B. Proof of insurance. Contractor shall provide a copy of this Agreement to
its insurance agent or broker. Contractor further agrees o have its agent or broker
provide proof of Contractor's required insurance on www.ins-Cert.com and link the
information to the City. The City reserves the right to require the Contractor fo provide a
certificate of insurance or other proof of insurance as requirad by the Administrator in

his sole discretion.

C.  Additional Insureds. For general fiability, Contractor’s insurer shall name
the City, the City officers and employees as an additional insured.

D.  Waiver of Subrogation. For all coverages, Contractor's insurer shall
waive subrogation rights against the City.

E. . Subcontractors. Al subcontractors, independent contraclors, suppliers
or other entities providing goods of services required by this Agreement shall be subject -
to all of the requirements herein and shall procure and maintain the same coverages
required of the Contractor, Contractor shall include all such subcontractors,
independent contractors, suppliers or other entities as insureds under its policies or
shall ensure that all subcontractors maintain the required coverages. Contractor agress
to provide proof of insurance for all such subcontractors, independent contractors,

suppliers or other entities upon request by the City.

F.  Workers' Compensation/Employers Liability_insurance. Contractor
ghall maintain the coverage as required by statute for each work location and shall
rmaintain Employer's Liability insurance with limits of One Hundred Thousand Dollars

($100,000.00) for each bodily injury occurrence claim, $100,000 for each bodily injury
CADncumerts and SattingsigassWly Docoments COLORADO DENVER\GRy-CountyDenver_5Sequoia - CE 81152 429
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caused by disease claim, and $500,000 aggregate for all bodily injuries caused by
disease claims. Contractor expressly represents to the City, as 2 materal
representation upon which the City is relying in entering into this Agreement, that none
of the Contractor's officers or employees who may be eligible under any statute or law
to reject Warkers' Compensation Insurance shall effect such rejection during any part of
the term of this Agreement, and that any such rejections previously effected, have been
revoked as of the date Confractor executes this Agreement.

G. General Liability. Contractor shalt maintain limits of $1,000,000 for each
occurtence claim, $1,000,000 for each personal and advertising injury claim,
$2,000,000 products and completed operations for each occurrence, and at a minimum
$2,000,000 policy aggregate.. :

H.  Automobile Liability. Contractor shall maintain combined single fimits of
$1,000,000 damage applicable to all vehicles operating on City property and elsewhere.

i Professional Liability - Software Errors & Omissions. Contractor shall
maintain limits of $1,000,000 for each claim, and $1,000,000 aggregate limit for ail

claims.
J. Additional Provisions.

A, For all general liabifity and professional liability, the policies must
provide the following:

{1} If any aggregate limit is reduced by twenty-five percent
{25%) or more by paid or reserved claims, the Confractor
shall notify the City within ten (10} days and reinstate the
aggregates required,

{2)  Contractual liability covering the indemnification provisions of
this Agreement;

{3) A severability of inferests provision;

(4) On the general fiability policy, delete the exciusion for
tawsuits by one insured against another;

{5) A provision that coverage is primary; and

{6) A provision that coverage is ron-confributory with other
coverage or self-insurance provided by the City.

B. For all general liability and professional fiability, if the policy is a
claims-made policy, then the retroactive date must be on or before
the contract date or the first date when any goods or services were
provided to the City, whichever is earlier.

22. |NDEMNIFICATION: The Contractor shall defend, relesse,
indemnify and save and hold harmless the City (including but not fimited to its
employees, elected and appointed officials, and representatives) against any and all

claims, demands suits, actions, liabilities, causes of action or legsl or equitable
CaDacuments and Settingsigasailly DocumentsCOLORADO DENVERICRY-CountyDetwer_5Seauoia - CE Bi152 £29
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proceedings of any kind or nature, including workers' compensation claims, of or by
anyone whomsoever, in any way resulting from or arising out of, directly or indirectly,
from personal injury or property damage caused by: 1) the Contractor's performance of
the work to be performed under this Agreement or the Coniractor's aciivities in
connection herewith, including negligence or tortuous acts, errors, or omissions of the
Contractor or its officers, employees, representatives, suppliers, invitees, licensees,
subconsultants, subcontractors, and agents, or 2) any breach of this Agreement by
Contractor, provided, however, that the Contractor need not indemnify and save
harmiess the City, its officers, agents, and employees from damages fo the extent
resulting from the negligence of the City's cofficers, agents, and employses. This
indemnification obligation shall survive the expiration or early termination of this
Agreement. .

23. COLORADO GOVERNMENTAL IMMUNITY ACT: The parties hereto
undarstand and agree that the City is relying upon, and has not waived, the menetary
limitations and all other rights, immunities and protection provided by the Colorado
Governmental Act, § 24-10-101, ef seq., C.R.S. (2005). Notwithstanding any other
term to the confrary in this Agreement or any attachment or exhibit hereto, the City
cannot, and by thia Agreement does not agree fo indemnify, hold hamless, exonerate,
or assume the defense of the Contractor or any other person or entity whatsoever, for
any purpose whatsoever. The City and County of Denver, as a public entity supported
by tax monies, in execution of its public trust, cannot and does not agree fo walve any
tawful or legitimate right to recover monies lawfully due it. The Contractor agrees that it
will not insist upon or demand any statement whereby the City agrees to limit in
advance or waive any right the City may have to recover actual lawful damages inany
court of law under Colorado or other applicable law.

24. TAXES, CHARGES AND PENALTIES:

A. The City shall not be liable for the payment of taxes, late charges or
penalties of any nature, except for any additional amounts that the City may be required
to pay under the City's prompt payment ordinance D.R.M.C. § 20-107, ef seqg. The Cily
is exempt from Federal Excise Tax pursuant o Registration No. A-138560, dated April
5, 1980, and from State sales tax pursuant to Colorado State Sales Tax Exemplion
Number 08-02890. The price list contained i Schedule 1 shall reflect any and afl

applicable tax exemptions.

. B.  The Contractor shall promptly pay when due all taxes, excises, license feas
and permit fees of whatever nature applicable fo its operations, and to take out and keep
current all required licenses, municipal, state or federal, required for the conduct of its
business hereunder, and further agrees not to permit any of said taxes, excises or license
fees to become delinguent. The Contractor further agrees to fumish the City, upon
request, duplicate receipts or other satisfactory evidence showing the prompt payment by
Contractor of all required licanses and alf taxes. The Contractor will alfow no lien,
mortgage, judgment, or execution to be filed against any City property, whether real
property or personal property including but not limited to the Equipment set forth on
gémm and Setiingsigassty DocumensiCOLORADIO DENVERICity-CountyDenver_SSequoia- CE 61152 429
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Schedu%e 1. Sequoia shall be responsible for payment of taxes on Sequoia's income and
withholding of payroll taxes on Sequoia's employees as required by law.

25,  ASSIGNMENT AND SUBCONTRACTING. The City is not obligated or
liable under this Agreement to any party other than the Contractor named herein. The
Contractor understands and agrees that it shall not assign or subcontract with respect to
any of its rights, benefits, obligations or duties under this Agreement except upon prior
written consent and approval of the City, which consent or approval shall not be
unreasonably withheld; and in the event any such assignment or subcontracting shall
oceur, such action shall not be construed to create any contractual relationship between
the City and such assignee or subcontractor, and the Contractor hersin named shall
remain fully responsible to the City according to the terms of this Agreement.

26. NO _THIRD PARTY BENEFICIARY: It is expressly understood and
agreed that enforcement of the terms and conditions of this Agreement, and all rights of
action relating to such enforcement, shall be strictly reserved to the City and the
Contractor, and nothing contained in this Agreement shall give or allow any such claim
or right of action by any other or third persen on such Agreements. i is the express
intention of the City and the Contractor that any person other than the City or the
Contractor receiving services or benefits under this Agreement shall be deemed to be

an incidental beneficiary only. .

27. NO AUTHORITY TO BIND CITY TO CONTRACTS: Tha Contractor has
no authority to bind the City on any contractual matters. Final approval of all contractual
matters which obligate the City must be by the City, as required by Charter and
ardinance,

28. AGREEMENT AS COMPLETE_INTEGRATION-AMENDMENTS: This
Agreement, including the exhibits attached and/or referenced hereto (each of which is
specifically incorporated herein), is intended as the complete integration of all
understandings batween the parties. No prior conlemporanecus or subsequent
addition, delation, or other amendment hereto shall have any farce or effect, unless
embodied herein in writing, and executed in the same manner as this Agreement. No
oral representation by any officer or employee of the City at variance with the terms and .
conditions of this Agreement or any written amendment fo this Agreement shall have
any force or effect nor bind the City. Amendments to this Agreement will become
sffective when approved by both parties and executed in the same manner as this

Agreement.

2. SEVERABILITY: The parties agree that if any provision of this
Agreement or any portion thereof is held to be invalid, illegal, or unenforceable by a
court of competent jurisdiction, the validity of the remaining portions or provisions shall
not be affected.

30. CONFLICT OF INTEREST: The parties agree that no employee of the
City shail have any personal or beneficial interest whatsoever in the services or property
CuDocuments and Settingsigass My CocumentsCOLORADO DENVERWG iv-CountyDenver_SSequola - CE 61 152 429
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described herein and the Contractor further agrees not fo hire or contract for services
any employee or officer of the City which would be in violation of the Denver Revised
Municipal Code, Chapter 2, Article IV, Code of Ethics, or Denver City Charter §§ 1.2.8,
1.2.8, and 1.2.12.

The Contractor agrees that it will not engage in any transaction, activity or
conduct which would result in a conflict of Interest under this Agreement. The
Contraclor represents that it has disclosed any and all curent or potential conflicts of
interest. A conflict of interest shall include transactions, activities or conduct that would
affect the judgment, actions or work of the Contractor by placing the Contractor's own
interasts, or the interesis of any party with whom the Contractor has a tontractual
arangement, in conflict with those of the City. The City, in its sole discretion, shall
determine the existence of a conflict of interest and may terminate this Agreement inthe
event such a. conflict exists after it has given the Contractor written notice which
describes the conflict. The Contractor shall have thirty (30) days after the notice is
received to eliminate or cure the confiict of interest {or within such ionger period as is
required to complete the cure provided Contractor commences to cure within such thirty
(30) day period and thereafter diligently pursues a cure) in a manner which is
aceepiable to the City.

31. NOTICES: Notices concerning the termination of this Agreement, notices
of alleged or actual violations of the terms or conditions of this Agreement, and other
notices of similar importance shall be made:

By Contractor to:
Executive Director
Denver Election Commission
303 West Colfax Avenue, No. Dept 101
Denver, Colorado 80202
Alton. Dillard@cl.daenver.co.us

With a copy 1o
Clerk and Recorder
- City and County of Denver L
201 West Calfax Avenue, Dept. 101
Denver, Colorado 80202
Wayne.Vaden@ci.denver.co.us

And by the City to

Aftn: Peter McManemy, VP/CFO
Sequoia Voting Systems, Inc.,
7877 Oakport Street, Suite 800
OQakport, CA 94821

pmcmanemy@sequoiavote.com
CaDacuments and Selfingsvgass\My Document\COLORADO DENVERICHy-CountyDenver,_ 35equoia - CE 81152 429
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Any notices given under this Agreement are deemed to have been received and 1o be
effective: 1) three (3) days afier the same shall have been mailed by certified mail,
refurn receipt requested; 2} immediately upon hand delivery; 3) immediatety upon
receipt of confirmation that a facisimile transmission was received; or 4) immediately
upon receipt of confimation that a computerized elactronic mail transmission was
recelved, The addresses and/or names of individuals may be changed by the parties by
written notica.

32. DISPUTES: Al disputes of whatsoever nature between the City and
Contractor regarding this Agreement shall be resolved by administrative hearings
pursuant to the procedure established by Denver Revised Municipal Code, § 58-106(b},
et seqg. For the purposes of that procedure, the City official rendering a final
determination shall be the Agency’s Executive Director acting by and through an
independent hearing officer.

33. GOVERNING LAW: VENUE: This Agreement shail be construed and
enforced in accordance with the laws of the State of Colorado, and the Charter and
Revised Municipal Code of the City and County of Denver, and the ordinances,
regulations and Executive Orders enacted and/or promuigated pursuant therelo,
including any amendments. The Charter and Revised Municipal Code of the City and
County of Denver, as the same may be amended from time to time, are hereby
expressly incorporated into this Agreement as if fully set out herein by this reference.
Venue for any legal action relating to this Agreement shall lie in the District Court in and

for the City and County of Denver.
34, ISCLOSURE OF €O El INF ON:

A. By virlue of this Agreement, the Parlies may have access to
" information that is confidential to one another ("*Confidential Information”). Subject to
Section 34 E below, each Parly agrees to disclose only information that is required for
performance of obligations under this Agreement. Confidential Information shall be
fimited 1o communications which a reasonable person would recognize from the
surrounding facts and circumstances to be confidential or secret, and all information
clearly identified as confidential. Contractor represents that examples of the foregoing
may include, but are not fimited to, Contractor's pricing, products, trade secrets and
other information which is competitively sensitive and proprietary, any of which may be
disclosed to City orally or in writing, in tangible or intangible form, including, without
fimitation, technical, operating, business, marketing and financial information, and
computer software and data. City therefore agrees, to the maximum extent permitted
by law, to endeavor to keep confidential and not to disclose any of the Confidential
information to any other person or entity, or to use such Confidential Information for any
other purpose other than as expressly contemplated by this Agreement.

B. A Party’s Confidential Information shall not include information that:

{a) is or becomes a part of the public domain through no act or omission of the other
C\locuments and Seltingsigass\iy DocumentsiCOLORADO DENVERICHy-CountyDenver_SSaquoia - CE 81 152 429
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Party; (b) was in the other Party’s lawful possession prior to the disclosure and had not
been obtained by the other Party either directly or indirectly from the disclosing Party;
(c) is tawfully disclosed to the other Party by a third party without restriction on the
disclosure; or (d) is independently developed by the other Party.

C. Nothing shall prevent sither pParty from disclosing confidential
information in any legal proceeding arising from or in connection with this agreement or
disclosing the information to a federal or state govemmental entity as required by law.

D.  Nothing in this Agreement precludes either party from using and/or
disclosing General Knowledge. “General Knowledge” means generalized know-how,
ideas, concepts, processes, information of techniques related to information technology
- that are retained solely in intangible fom in the unaided memories of a party's
representatives who, although the party's representatives may have had access to the
* Proprietary Data under this Agreement, will not knowingly or purpesefully use their
access to or knowledge of the Proprietary Data or Confidential Information. The use of
General Knowledge shall not be deemed to impair: (a) a party's rights in and to its valid
patents, copyrights, trademarks or trade secrets or (b) a third parly's rights in and to its
valid patents, copyrights, trademarks or trade secrets that are confained in any third-
party materials provided by the disclosing party under this Agreement.

E. Notwithstanding anything to the contrary in this Agreement, the
parties acknowiedge that this Agreement and any and all information received by the
City from the Contractor, whether marked as confidential or not, is subject to the
Colorado Open Records Act, C.R.S. § 24.72-201, et. seq. in the event the City receives
an open records request relating to this Agreement or the license or sefvices provided
hereunder, it shali advise the Contractor of such request immediately upon receipt
thereof to give the Contractor the apportunity to object to the disclosure of any of its
proprietary or confidential material. In the avent of the filing of a lawsuit to compel such
disclosure, tha City will tender all such material to the court for judicial defermination of
the issue of disclosure and the Contractor agrees to intervene In such lawsuit to protect
and assert its claims of privilege and against disclosure of such material or waive the
same. The Contractor further agrees to defend, indemnify and save and hold harmless
_ the City, its officers, agents and employees, from any dlaims, damages, expenses,

losses or costs arising out of the Contractor's intervention to protect and assert its claim
of privilege against disclosure under this Section inciuding, but not limited to, prompt
reimbursement 1o the City of all reasonable attorney fees, costs and damages that the

City may incur directly or may be ordered to pay by such court.

15. LEGAL AUTHORITY: Contractor assures and guarantees that it
possesses the legal authonty, pursuant o any proper, appropriate and official motion,
resolution or action passed or taken, ta enter into this Agreement.

The person of persons signing and executing this Agreement on behaif of
Contractor, do hereby warrant and guaraniee that he/she or they have been fully

authorized by Contractor to execute this Agreement on behalf of Contractor and to
Wﬁmﬂ SeitingslrgassiMy Documems\COLORADD DEBNER\CW—C»&WO&W_SSQ@&»CE S1152 428
nal doc

24

Exhibit A
Page 21 of 40



validly and legally bind Contractor to all the terms, performances and provisions herein
set forth.

The City ghaﬁ haye the right, at its option, o either temporarily suspend or
pgrmanenﬂy terminate this Agreement, if there is a dispute as to the legal authority of
either Contractor or the person signing the Agreement to enter into this Agreement.

36. NO_CONSTRUCTION AGAINST DRAFTING PARTY: Each of the
Parties acknowledge that each of them and their respective counsel have had the
opportunity to review this Agreement and that this Agreement shall not be construed
against any Party merely because this Agreement or any of its provisions, have been
prepared by a particular Party. . .

37. COMPLIANCE WITH LAWS: The Contractor represents that the System,
Software, Upgrades, Firmware, and Equipment complies with all applicable laws and
govemmental regulations existing and in effect on the date of this Agreement "Current

Laws”). If in the future Current Laws shall be changed or interpreted or enforced in a
manner not in effect on the date of this Agreement, or if new applicable laws should be
enacted (all of the foregoing being callectively referred to as "Future Laws”), Sequoia shail
naot be obiigated to cause the Software, Upgrades, Firmware or Equipment to comply with
Future Laws. Notwithstanding the foregoing, Sequoia will cause the Software, Upgrades,
Fimware or Equipment to comply with Future Laws, but only if (i) Sequoia, in its sole
discretion which shall not be unreasonably withheld, deems changes to the Software,
Upgrades, Firmware and Equipment necessary to comply with Fulure Laws to be
technically and commercially feasible and (i) Sequoia receives as compensation, by
amendment to this Agreement of by a new Agresment between the parties executed in
the same format as this Agreement, for such changes an amount equal to Contractor's
then current rates for such changes. In particular, but not by way of fimitation, Sequoia
represents and assures that the System is fully compliant with the following Current
Laws: The Help America Vote Act, Section 301, 42 11.8.C. 15481, et seq.; Title 1 of the
Colorado Revised Statutes; Election Rules of the Colorado Secretary of State, 8 CCR
1501-1, et. seq.; and All applicable ruies, guidelines, or voting systems standards
adopied by the federal Election Assistance Commission {including the EAC's 2005
Voluntary Vating Systema Guidelings). . :

- By its signature below, the Contractor assures and certifies thal in the
provision of services hereunder it will strictly comply with all applicable Current Laws
that directly pertain to its performance under this Agreement whether or not specifically
refarenced herein.  Any references to specific state or federal requirements
incorporated into this Agreement are not intended to constitute an exhaustive list of
Federal, State, and City requirements applicable to this Agreement.  Applicable
statutes, regulations and ather documents pertaining to administration or enforcement
of the services referenced in this Agreement and all other applicable provisions of
federal, state or local law are deemed to be incormporated herein by reference.
Compliance with all such statutes, regulations and other documents is the responsibility
of the Contractor. In particular, and not by way of limitation, the Contractor shall comply
with the following additional federal requirements:
gs;mnm and Setfings\rgass'My Documents\COLORADD DENVERWCity-CountyDenver,_55equoia - CE 81152 428
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A. The Help America Vote Act, Section 301, 42 U.S.C. 15481, et
$2G.;

8. Title 1 of the Colorado Revised Statutes; Election Rules of the
Colorado Secretary of State, 8 CCR 1501-1, et. seq.;

C. Al epplicable ruies, guidelines, or voling systems standards
adopted by the federal Election Assistance Commission (including the EAC's 2005
Voluntary Voting Systems Guidelines);

D. Debarment. If required by applicable federal law, the Contractor is
subject fo the prohibitions on confracting with a debarred organization set out in U.S.
Executive Order 12549, Debarment and Suspension implemented at 48 C.F.R, Part 29.
By its. signature below, the Contractor assures and certifies that neither # nor its
principals is presently debarmred, suspended, proposed for debarment, declared
ineligible, or voluntarily excluded from participation in this transaction by any federai
department or agency. The Contractor shall provide immediate written notice to the
Manager if at any time it leams that its certification to enter into this Agreement was
emoneous when submitted or has become eroneous by reason of changed
circumstances. If the Contractor is unable to certify to any of the statements in the
certification contained in this section 37D, the Contractor shall provide a writlen
explanation to the City within thirty {30) calendar days of the date of execution of this
Agreement. Furthermore, if the Contractor is unable to certify to any of the statements
in the certification contained in this Section 37D, the City may pursue any and all
available remedies availabls fo the City, inciuding but not limited to terminating this
Agreement immediately, upon written notice to the Contractor. The Contractor shall
include the clause titled “Certification Regarding Debammnent, Suspension, ineligibility
and Voluntary Exclusion-Lower Tier Covered Transaction” as such clauss is set forth at
49 C.ER. Part 29, in all covered transactions associated with this Agreement. The
Contractor is responsible for determining the method and frequency of its determination
of compiiance with Executive Orders 12549 and 12689 and their implementing
reguiations.

E.  Prohibited Transactions
1. Interest of Contractor. The Contractor covenants that it
presently has no interest and shall not acquire any interest, direct or indirect, which
would conflict in any manner or degree with the performance of services reguired to be
performed under this Agreement. The Contractor further covenants that in the
performance of this Agreement; no-persan ‘having any such interest will be employed. .
2. ress. No member of or delegate to the

Congress of the United States of America shall be admitted to any share or part hereof
or to any benefit to arise from this Agreement. '

‘ 3 Gity Employees. No officer or employee of either the City or
the Contractor shait derive any unlawful personal gain, either by salary, fee payment or
personal allowance, from his or her association with the other party to this Agreement.
Any contractual provision that contravenes the provisions of this section shall be null
and void. This section shall not prohibit an officer of administrator of one party to this
Agreement from being reimbursed by the other party for actual, out-of-pocket expenses
incurred on behalf of the other party. :
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4, No Political Activity. Without limiting the foregeing, the
Contraclor agrees that political activities are prohibited under this Agreement, and
agrees that no funds paid to it by the City hereunder will be used to provide
transportation for any persons to polling places or to provide any other services in

connection with efections.
F.  The Drug-Free Workplace Act of 1988 as codified at 41

U.8.C. 701, at. geq.;
3. City and Counly of Denver Executive Order No. 84
concerning the use, possession or sale of aicohol or drugs. The Contractor, its officers,
agents and employees shall cooperate and comply with the provisions of Executive
Order 94 and Attachment A thereto conceming the use, possession or sale of aicohot or
drugs. Violation of these provisions or refusal to cooperate with implementation of the
policy. can result in the City barring the Contractor's personnel from City facilities or
participating in City operations; ' B

H. *New Restrictions on Lobbying" as set forth at 31 U.S.C.
Sec. 1352, et. seq., and ali applicable implementing regulations. Contractor assures

and certifies that
1. No Federal appropriated funds have been paid or will be

paid, by or on behalf of the undersigned, to any person for influencing or attempting to
influence an officer or employee of any agency, a Member of Congrees, an officer ar
employee of Congress, or an employea of a Member of Congress in connection with the

making of any Federal grant, the entering into of any cooperative agreement, and the
extension, continuation, renewal, amendment, or modification of any Federal grant or
cooperative agreement;
' 2, If any funds other than Federal appropriated funds have
been paid or will be paid to any person for influencing or attempting to influence an
officer or employee of any agency, 8 Member of Congress, an officer or employes of
Congress or an employee of a Member of Congress in connection with this Federal
grant or cooperative agreement, the undersigned shall complete and submit Standard

Form-LLL, "Disclosure Form to Report Lobbying,” in accordance with its instructions;
i The Amernicans with Disabllities Act as codified at 42 U.S.C.

12101 et seq.;

J. City and County of Denver policy concerning
nondiscrimination in employment. In connection with the performance of work under
_this Agreement, the- Contractor agrees not to refuse to hire, discharge, promoie or
demote, or to discriminate in matters of compensation against any person otherwise
qualified, solely because of race, color, refigion, national origin, gender, age, military
status, sexual orentation, marnital status, or physical or mental disability; and the

.

Contractor further agrees to insert the foregoing provision in all subcontracts hereunder,
K. Title VI of the Civil Rights Act of 1964, Section 504 of the

Rehabilitation Act of 1973, Title IX of the Education Amendments of 1972, and the Age

Discrimination Act of 1975; ,
L. OMBS Circulars A21, AB7, A110, A124, and A133, as

applicable; and
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M.  The Williams-Steiger Occupational Safety and Health Act of
1970 (Public Law 91-596), as well as with other applicable federal, siate, and local
codes, including City and County of Denver Codes.

38. AGREEMENT SUBJECT STATE SUBGRANT AGREEMENT/STATE
APPROVAL REQUIRED:

A.  This Agreement is subject to afl of the ferms and conditions of that certain
Infergovernmental Subgrant Agreement With Denver City and County For the Purchase
or Lease of HAVA Sec. 301-Complaint Voting Systems, City Contract Control No. GC
0003, between the City and the Stale of Colorado, whether or not any such terms or
conditions are set forth in the text of this Agreement. The terms and conditions of said
Subgrant are incorporated herein by reference. ‘ o '

B. This Agreement is subject to, and contingent upon, the prior written
approval of the Colorado Secretary of State. C T '

39, SURVIVAL OF CERTAIN PROVISIONS: The parties understand and
agree that all terms and conditions of this Agreement, together with the exhibits and
attachments hereto, which, by reasonable implication, contemplate continued
performance or compliance beyond the termination of this Agreement, (by expiration of
the term or otherwise), shall survive such termination and shall continue to be
enforceable as provided herein. Without limiting the generality of this provision, the
Warranty, Indemnity, Insurance, Contract Documents, Developmental Infellectual
Property Rights, NonDisclosure of Confidential Information, Limitation of Contractors
Liability, and Agreement as Complete integration-Amendments provisions of this
Agreement shall survive any termination effected hereunder.

40. ]NUREMENT: The rights and obligations of the parties herein set forth
shall inure to the benefit of and be binding upon the parties hereto and their respective
successors and assigns permitted under this Agreement.

41. TIME IS _OF THE ESSENCE: The parties agree that time is of the
essence conceming the Contractor's performance of the terms, conditions, and
requirements of this Agreement.

42, PARAGRAPH HEADINGS: The captions and headings set forth herein
are for convenience of reference only, and shall not be construed so as to define or limit
the terms and provisions hereof.

43. CITY EXECUTION OF AGREEMENT: This Agreement is expressly
subject to, and shall not be or become effective or binding on the City until it has been
fully executed by all signatories of the City and County of Denver.

44, COUNTERPARTS OF THIS AGREEMENT: This Agreement may be
executed in counterparts, each of which shalf be deemed to be an original of this

Agreement.
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45.  LIMITATION OF CONTRACTOR'S LIABILITY:

SEQUOIA'S TOTAL AGGREGATE LIABILITY FOR ANY LOSS, DAMAGE,
COSTS OR EXPENSES UNDER OR IN CONNECTION WITH THIS
AGREEMENT, HOWSOEVER ARISING, INCLUDING WITHOUT LIMITATION,
LOSS, DAMAGE, COSTS OR EXPENSES CAUSED BY BREACH OF
CONTRACT, NEGLIGENCE, STRICT LIABILITY, BREACH OF STATUTORY
OR ANY OTHER DUTY SHALL IN NO CIRCUMSTANCES EXCEED THE
MAXIMUM CONTRACT AMOUNT. SEQUOIA SHALL NOT BE LIABLE FOR
ANY LOSS OF PROFITS, LOSS OF BUSINESS, LOSS OF DATA, LOSS OF
USE OR ANY OTHER INDIRECT, INCIDENTAL, SPECIAL OR
CONSEQUENTIAL LOSS OR DAMAGE WHATSOEVER, HOWSOEVER
ARISING, INCURRED BY CITY OR ANY THIRD PARTY, WHETHER IN AN
ACTION IN CONTRACT, NEGLIGENCE OR OTHER TORT, EVEN IF THE
PARTIES OR THEIR REPRESENTATIVES HAVE BEEN ADVISED OF THE
POSSIBILITY OF SUCH DAMAGES. THIS SECTION 45 SHALL IN NO WAY
UMIT SEQUOIA’S INDEMNIFICATION OBLIGATIONS EXPRESSLY
CONTAINED IN THIS AGREEMENT.

BALANCE OF PAGE INTENTIONALLY LEFT BLANK
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IN WITNESS WHEREQF, the Parlies have executed this Agreement as of the
day and year first above written

ATTEST:  DEPUFYCIIYCLERR  GfTY AND QOUNTY OF DENVER

sy AV |/ ULELALLAS
NAYNE E. VADEN, Clerk and b
Recordar, Ex'f}fﬁcmCerkcf

and County of Denver
APPROVED AS TO FORM:
COLE FINEGAN, ; 7y
Attorney for the By, /a!)({[{g"{ g"s:’ R IR
Chy and County of Denver Auditor / I
Contract Conirol No. g& 6%52
. <
By: etz S ;r:\e_jﬁ o
Assistant City Attomey
ﬁcmﬁ
SEQUOIA ‘JOTIRG , INC.
LR identifi
By} 2 //
i
Name: ¢ M M /édcw/é
v {(Please Pri
Tite__JP- Cko
"CONTRACTOR”
Schedules 14
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SCHEDULE 1

DESCRIPTION OF EQUIPMENT, SOFTWARE AND PRICING/PAYMENT TERMS

Seling Poce Per

Equipment et S
AVC Edgativ, 5.04 B0 1.800.00 261,600.00
Ademrttage Traded -350 00 80 -26.000.00 -28.000.00
YeriVote™ mw "B* e8s.00 80 789,6800.00 79,800.00
Wheels & Handiss Cover 15000 80 12,000.00 12,000.00
Transportation Carts {§ units pee car) £00.00 18 8,000.00 £,00000
25000 50 12.800.00 12.500.00
700,00 50 35,000.00 3500000
3.00 500 1,500.00 1,500.00
100.00 10 1.000.00 1,000.00
150.00 410 1.500.00 1.500.00
80.00 2 120.00 12000
2.00 80 16000 | 160.00
3.00 18 48.00 48.00
inchuded {nciuded
75,000.00 1 75,000.00 746,000.00
466.028.00

Ymmmy%‘am’ fuded on all products.
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SCHEDULE 2

MAINTENANCE SERVICES/ADDITIONAL SERVICES

Optional Extended Warranty -Edge, VVPAT, and Card Activator

Two Options are available to the County. The chosen Ciption must be identified to
Sequoia in writing 60 days prior to date of acceptance.

If the County elects to pay annual maintenance fees up front through 2010, there will be
fio annual increase in maintenance fees, therefore the County will pay the 2006 price, less
a ten percent (10%) discount, for all consecutive years peid in advance, If the County
dors not pay the annual maintenance fees in advance, the following annual license fees
will be in effect for the first year of Extended Wamanty. Sequoia reserves the right to
adjust the annual mainfenance on 2 yearly basis notifying the County at the time of
annual renewal. All payments are due Net 30 Days from date of invoice,

A. Extended Warranty — Parts Replacement Only

AVC Edge®-  $100,00 per year, per unit
VYVPAT - $50.00 per year, per unit
Card Activator -  $30.00 per year, per unit.

The Extended Warranty -- Parts Replacement Ounly begins one year afler date of
acceptance of equipment under the Purchase Agreement (upon cxpiration of Limited
Parts Warranty). If County chooses fo excrise the Extended Warranty -~ FPans
Repiacement Only, County shall inform Sequoia in writing 60 days prior to the annual
date of acceptance (expiration of Limited Parts Warranty o, if applicable, expiration of
previous year of Extended Warranty).

The County will identify parts that need replacement and will ship to Sequoia, with
proper paperwork 1o identify part for replacement. Sequola will retum the replacement
part to the County. This is a paris replacement only warranty, which does include freight
both ways. The County will perform such tasks necessary to replace the part on the
equipment. If County chooses to have a Sequota technician repair the units, an additional
billing of the prevailing labor rates will be charged.

In the event that firmware upgrades are available for the AVC Edge, the County will
receive the firmware at no additional cost if the County is current with all Warranty
charpes are current. The County will be responsible for loading the firmware,

City-CouniyDanverCO_Sch 1-2 04 2806 2
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B. Extended Warranty - Parts Replacement and { Annusi Maintenance
Visit - Edge, Card Activator and VVPAT,

AVC Edge® - $150.00 per year, per unit
VVPAT - $50.00 per vear, per unit
Card Activator - $30.00 per year, per unit.

The Extended Warranty, including Parts snd one Annual Maintenance Visit, begins one
year after date of acceplance of equipment under the Purchase Agreement (upon
expiration of Limited Pans Warranty). If County chooses o exercise the Extended
Warranty, including Pars and one Annual Maintenance Visit, County shall inform
Sequoia in writing 60 days prior to the annual date of acceptance (expiration of Limited
Parts Warranty or, if applicable, expiration of previous year of Extended Warranty).

Once annuaily, Sequoia will travel to the County and repair any units that have been
identified by the County as needing attention. I the Sequoia technician requires
additional parts, said equipment may have io be shipped io 2 Sequoia facility for repairs
or Sequoia may choose to retum onee the parts are available. [f units are shipped (o a
Sequoia Facility for repairs, the County will pay the cost of freight to the Sequoiz facility
and Sequoia will pay return freight 1o the County. Scheduling of the annual visit {(which
is to be scheduled ar least 30 days in advanee) will be finalized between the County and
the assigned Project Manager.

*The Extended Warraaty, including Parts and one Annual Maintensnce Visit, is
only available to the County  the AVC Edge® equipment iy included in the
purchased warranty package. For clarification: the VVPAT, Csrd Activator, or
Insight arc not available for the Extended Warranty with one Annual Maintenance
Visit anless the AVC Edge® cquipment is included in the package.

C. Optional Extended Parts Warraunty and One Anvual Preventative
Maintcnance Plag 400-C

The Exiended Warranty/Proventative Maintenance (EW/PM) Plan oo the Optech 400-C
Bailot Counter includes one EW/PM on-site visit at 36,000 per unit per year.  County is
responsible for the technician’s travel and expenses. This test which is expected to be
scheduled at least 30 calendar days prior 1o requested test date will be finalized between
the County and the assigned Project Manager. Sequoia will perform an annual inspection
and will replace any and all parts that fail due to normal use, The technician will repair
any necessary repairs encountered from the PM test and all parts are included.

If the County requires Sequoia to make additional trips to County and said uip is
scheduled at Jeast 30 calendar days prior to requested test date, Sequoia will bill County
$175 per hour of time servicing the equipment with a minimum of 8 hours and sctual
travel cxpenses. If the County requires Sequoia to make additional trips to County and
gnid trip is scheduled less than 30 calendar days prior to requested test date or is
considered an emergency, Sequoia will bill County $250 per hour of time servicing the

(=1
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equipment with a minimum of 8 hours and actual travel expenses. Parts arc included in
additional or emergency trips.

D. Additional Support & Service Fees

Support not outlined in the above information that may be requested by the County will
be available at the rates listed below. Requests for such support must be in writing to the
Sequoia Project Manager or other appropriate Sequoia personnel.

Fees do not include trave] and expenses for on-site support. When travel is required,
there will be a minimum charge of eight hours per day if round trip travel exceeds four

hours. Sequoia reserves the right to adjust the election coding fees, additional support
and service fees yearly without advanced notice to the County. Associated travel .
expenses will be billed separately following the general guidelines listed below.

Type of Level Fee
Service/Suppo
Eisction Support | On-site field technicians, On-gite | $126Mv
phone tech support
Election Product/Account Agsociate 31280
Product/Service
Support
Election Specialist, Account/Project $175mr
Product/Service Manager
Support
Election Senior SpecialistProject Manager, K225/
FroductiService General Manager
Support
Election Senior Manager/Developer $275/hr
Product/Service
Support

E. Travel and Expense Guidelines

1) Every effort will be made to choose the most efficient, prudent, and
economical option available for the travel occasion.

2) Unless otherwise stated, the maximum per Diem for meals shall not
exceed §65/day.*

1) Unless otherwise stated, the maximum hotel charge shail not exceed
$150/day (not including fees and taxes).*

4) Reimbursement for employce car travel in the employee’s personal
vehicle will be billed at $0.375/mile.

5) Personal entertainment or other personal expenses will not be billed.
#Npte: Meals and hotel fares may exceed the maximum amount in certain metropolitan
areas determined by the Federal Index to be high cost of living locations.

City-CountyDenverCO_Sch 1.2_G4 23 06 4
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Schedule 3
IMPLEMENTATION AND TRAINING

A Scope of Work

Seguoia Voting Systems has developed a comprehensive training curriculum which is
designed to transfer knowledge of all system functionality to our customers. The
curriculum includes on-site, one-on-onc, hatds-on training as well as small
student/trainer ratio classroom lecture and demonstration sessions, During the Transition
Planning phase, Sequoia will work with the City to establish & complete and thorough

training program for the City’s staff and poll workers. Sequoia’s project manager will
oversee, perform and schedule the following activities:

B. Acceptance Testing Training

Sequoia will train approprate staff the process of Acceptance testing. Conducting an
acceptance test plan requires well-kept records. To help you do this we will provide
forms. One form is an Acceptance Test Log, used as a control sheet showing, equipment
received, tested and accepted. The second form is a Machine Log, used to track each wnit

and will contain the results of each test conducted.

C. Warchouse and Logistics Training

The Sequoia staff will show how the voting units should be stored and the barteries
should be charged. Logistics will be discussed concerning the Election Preparation and
how voting units will be brought to the Testing Area, tested and retumed to their assigned
bay. The numbering and organizational system for the voting units or Transportation
Carls will be explained. All aspects of the efficient operations, including the delivery of
the voting units and ancillary equipment to the polling place will be taught.

D. Equipment Training

The following items will be covered:
System hardware operations

Routine cleaning :

Diagnostic testing

Replacement of consumable supplies
Replacement of system parts

System and transportation requirements
System preparation for Election Day

E. WinEDS Training
WinEDS Training is provided to designated City staff who are involved in either the

election creation or clection night ially activities.
F. Poll Worker Training

City-CountyDenverCO_Sch 3_04 2806 i
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The following item are addressed in Poll Worker training. Each City differs in theit
approach and therefore Sequoia’s Project Manager will adjust the class accordingly.
System operations

Poll arrangements and preparation

Poll opening routines

Voting procedurss

Voter demonstration and assistance

Poll closing routines

Reporting routines

G, Yoter Quireach

Sequoia will assist the City in identifying the demographics, special interest community
and palitical organizations, community newspapers and television reporters, community
gathering places, and to establish a calendar of outreach events to cover all geographical
areas of the county and all insular communities, communities of interest and special
interest groups. Sequoia believes it is essential to involve members of the disabled
community and representatives of the special language groups to participale in
establishing this calendar of outreach events to ensure adequate coverage for these special
needsfinterest groups.

H Election Support

Early Voting Support August 2006 Primary -~ On-site day one support

August 2006 Primary Election - On-Site support

Early Voting Support November 2006 General Election— On-site dzy one support.
November 2006 General Election— On-Site support

L Post Election Support

Blection Canvas and Certification
Recount if needed.
I Training
Product Course Number of Days
Edge 11/
VeriVote Acceptance Test Training i
Operations and General
Maintenance
Technician Training 12
Operations and General
460C Maintenance 12
- Technician Training 2
WinEDS WinEDS Overview i
Train the Trainer & Observation
Pollworker of Classes 3
City-CountyDenverCO_Sch 3_04 28 06 2
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Schedule 4

Follows this page
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STATE OF COLORADO Gigi Dennls
Department of State Secretary of State
17600 Broadway, Suite 270 John Cardaer
Deaver, CO 80390 Votlop System Specialist

March 30, 2006

Sequois Voring Systems
Mr, Paul Nolte
Ceriification Manager
13301 Rivercrest Dr,
Little Rock, AR 72212

Dear Mr. Nolte:

1 am plessed to infdrm you that the Sequois Voting System 5.0 appears to be in compliance with
the requirements of the Colorade Revised Statutes. The voting system certification contains the

following components:

WiaEDS v 3.1
AV Edge Il DRE Firmware v. 50.24
Optech Insight Precinet/ Absenies Baliot Scanner v. HPFX 142 APX 2,10
Optech 400-C Central Count / Abseatee Scanner v, 1,12.4
eri-Voie Printer Rey, "B”
© Audio Accessory Rev, “C
Card Activator Fiemware v. 5.0.21

$ 2 & & & B B

Therefore, the “Sequoia 3.07 voting systan and applicable components arc hercby centified for
use in the State of Colorsde. Enclosed is a Certificate of Approval for Voting Syster Use of the
aforementioned couipment, As mentioned on the certificate, and in our disgussions, the AVC
Edge II DRE does not mcet the current requirements for Provisional Ballot processing, and as

such cannot be used for this type of voting,

Pursuant to Colorado Revisod Statutes Title !, Adticle 5, Section 6 this office will be preparing a
qualification report including the demifed results and findings of our certification testing.

If this office can be of Further assistance, please eall 303-894-2200 ext, 6318,

Sincercly,
i 4 i
it s

Ginette Dennis

Secretary of State
Main MNurher ¢TIES AU 2000
Epe Ry Ay ? W Site W DR
Fat - Adminmirasg 131 Rt E-mmasd Jobn pEINTE T 440,00 U
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e A

CERTIFICATE OF APPROVAL
FOR VOTING SYSTEM USE:

Awarded to:

SEQUOIA VOTING SYSTEMS
VOTING SYSTEM “5.0" AND COMPONENTS

This shall certify that the following components of the Sequola Voting Svstem 5.0, have mer the requiremenis of the Narional Association of Sate
Election Directars (NASED), and the requirements in accordance with Colorado Revised Statutes Title 1. Awicle 5, Part 6. Please refer to the
gualification report for additional information regarding this voting system. The following components are inchuded:

winED5 v 3t
- AVC Edge Ul DRE Firmware v. 5.0.24
Optech Insight Precinct/Absentee Ballot Scanner «. HPX 142, APX 210
Optech 400-C Central Count / Absentee Scanner v. 1124
Weri-Vous Printer Rev, “B”
Audio Accessory Rev. ‘(™
Card Activmor Firmware v, 5.0.24

« & 8 & ¥ & ©

Therefore, the aforementtoned camponents of Sequoia Yoting System 5.0 are herehy certified for wve n the State of Colarado.

A ,
Dated this 30" day of March. 2006 w\ﬁw.n,mwmm ,M%Rﬁ\wﬁé
Denver. Colorado

Ginette Dennis
Secretary of State
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CITY CLERK
AMENDATORY AG QEE’ C ' A L CO PY

THIS AMENDATORY AGREEMENT is made and entered into this 23aef day of

1’?25‘; , 2008, by and between the CITY AND COUNTY OF DENVER, a
municipal corporation of the Siale of Colorado (the “City"), acting by and through the
Denver Election Commission, and SEQUOIA VOTING SYSTEMS, INC., {he
“Coniractor”).

WITNESSETH:

WHEREAS, the City and the Contractor previously enfered into a Purchase and
License Agreemant of Voling Agreement dated on or about May 4, 2008, whersin the Cily
purchased a voling system from the Coniractor (the "Existing Agreement®); and

] WHEREAS, the parties now desire {0 amend the Agreement fo increase the number
of voling machines and refsted equipment; and

- NOW, THEREFORE, in consideration of the premises and the mutual covenants
and obligations herein set forth, the parties agres as follows:

1. Asticte 2, CONTRACT DOCUMENTS; ORDER OF PRECEDENCE, is
amended to provide that the additonal Equipment reflected on Schedule 1-A attached
hereto shall be made a part of the Equipment to be provided to the City under the Existing
Agreement  All references to *...Schedule 1..." in the Existing Agreement shall be
amended to read: °...Schedule 1 and 1-A, as applicable ..”. The Equipment listed on
Schadule 1-A will be delivered to the City on or before the Delivery Due Dale sel foriivin
the Existing Agreement. Schedule 1-Als nereby incorporatad herein and made a part of
the Existing Agreament by reference.

2. Article 5.A of the Exjsting Agreement is amended by delaling the portion
which reads: ,

*... Four Hundred Sixty Thousand Twenty Eight Dollars ($460,028.00) ..."
and by now providing:

* _One Million Three Hundred Three Thousand Four Hundred Fifty Nine

($1,303,458.00) .." (

3. Articte 5.8 of the Existing Agreement is hereby deleled and replaced in its
entiraty with the following language: i

“8, Invoicing. The City agrees to pay the Cantractor for the total costs of
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the Equipment and Software as sel forth in Schedule 1 and 1-A according to

* the following payment schedula: The first installment shall be in the amount of
One Hundred Fifty Three Thousand Three Hundred Dollars ($153,300.00) and
shall be payable within thirly days of the date of execulion of the Exisling
Agresment and upon the Delivery of the Equipment by the Dalivery Due Date.
The second instaliment in ihe amount of Three Hundred Thousand Dollars
{$300,000.00) shail be payable within fwenty days of the Delivery Due Dale.
The third instaliment in the amount of Four Hundred Twanty Five Thousand
Fifteen Dollars and Fifty Cenis {$425,015.50} shall be payable within thitty
days of the date of the City's writter acceptance of the System. The fourth
and final instaliment shall be in the amount of Four Hundred Twenty Five
Thousand One Hundred Farly Thrae Dollars and Fifty Cents {$425,143.50]
and shall be payable within thirty days of the-date of the August 2006 Colorado
Srmary Election provided thal a1 Equipment and Services provided hersunder
performed lo the reasonable satisfaction of the City during said election. The
Contracior shall submit an invaice to the City for each instaliment containing
the City contract number listed on the signature page, the Equipment and
Services provided by date, and tha namas of tha parsons perfarming the
work by position tite. The Cily shall not pay or be Hable for any claimed
interest, late chargas, fees, taxes or penalties of any nature, excepl as
vequired by Saction 20-107, e, saq., of the Denver Revised Municipal Code
which shall be incorporated hereto by reference.”

4, Except as herein amended, the Existing Agreemant is afﬁrmed and ratified in
aach and every particular.

5. This Amendatory Agresment is expressly subject to and shall not become
effective or binding on the Cily unti) approved by Denver's City Council and fully
execuled by ail signatories of the City and County of Denver,

6. This Amendatory Agreement shall be executed in two {2) counterparts, each of
which shail be deemed to be an original, and all of which, taken together, shall constitule

one and the same instrument.

fud
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IN WITNESS WHEREOF, the parties hereto have causad this instrument to be
executed as of the day and year first above wrilten.

APPROVED AS TO FORM:

COLE FINEGAN,

Attomey for the By ,{é‘u‘“’,‘g‘;z&a‘;,«é‘h
City and County of Denver Auditor,

Contral GomraéNcpé 81152(1)
By Niowpi e OCtear

Assisiant City Attormey
- Pet a
{Please Pfint} *
Tife:Y  VPICFQ \\
*CONTRAGTOR”

Schedule 1-A
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SCHEDULE {-A

DESCRIPTION OF EQUIPMENT, SOFTWARE AND PRICING

AVC Edge 1v.5.0.24
Advantage Traden -380.00 160 -58,000.00 -58.000.00
Yerivote™ rev."B" 905.00 235 233,828.00 233,825.00
Wheels & Handles Cover 150.00 160 24,000.00 24,000.00
Transportation Carts {3 units par cat) A 32 18,000.00 18,000.00
50 12,500.00 12,500.00
50 35,000.00 38,000.00
1.0G0 3,000.00 3.000.00
5 2.500.00 2,500.00
25 3,750.00 3.750.00
4 240.00 240.00
180 320.00 320.00
32 95.00 96.00
2 45,000.00 45,000.00

TWinEDS Application

included included |-

840 231.00 3200001 84343100

One Year Parts Only Warmanty inciuded on all products.
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