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INTERGOVERNMENTAL AGREEMENT 

BY AND BETWEEN 

CITY OF COMMERCE CITY 

AND 

CITY AND COUNTY OF DENVER 

REGARDING 

DESIGN, CONSTRUCTION, AND FUNDING RELATED TO TOWER ROAD AND THE 

TOWER ROAD/PENA BOULEVARD INTERCHANGE 

 

THIS INTERGOVERNMENTAL AGREEMENT (“Agreement”) is made and entered 

into as of the date stated on Denver’s signature page below, by and between the CITY AND 

COUNTY OF DENVER, a home rule city and municipal corporation of the State of Colorado 

organized pursuant to Article XX of the Colorado Constitution (“Denver”), and the CITY OF 

COMMERCE CITY, a Colorado home rule municipal corporation organized and existing and 

by virtue of the laws of the State of Colorado (“Commerce City”), (collectively the “Parties”). 

RECITALS: 

A. The Parties entered into an intergovernmental agreement called the “Tower Road 

Interchange Contract” dated March 17, 1992 (the "Interchange IGA"), which provided for 

construction and funding of two initial ramps at the intersection of Tower Road and Pena 

Boulevard, and acknowledged potential future expansion to include two additional ramps. 

B. A third ramp, an off ramp to Tower Road from eastbound Pena Boulevard was 

constructed by Denver’s Department of Public Works (“Public Works”) with financial 

contribution from adjacent private property owners. 

C. The Parties entered into an amendment to the Interchange IGA dated May 11, 2015 

(“Amended Interchange IGA”), which provides for the construction of the fourth ramp, from 

Tower Road to westbound Pena Boulevard, by Commerce City, referred to as the Final Interchange 

Improvements (“On Ramp Project”). 

D. The On Ramp Project anticipates constructing a new on ramp from Tower Road to 

westbound Pena Boulevard, removal and relocation of a portion of the existing westbound off 

ramp, reconstruction of the intersection of the ramps with Tower Road and replacement of the 

existing traffic signal with a new signal in the ultimate location to facilitate Tower Road widening 

in the future so as to reconfigure the westbound ramps to a “tight diamond” configuration in 

accordance with direction from Denver’s Department of Aviation (“DEN”) (see Exhibit A), 

including any necessary street lighting, storm water detention and water quality ponds and 

landscaping within Denver. 

E. Denver will cooperate with Commerce City in the widening of Tower Road to four 

lanes from the southern boundary of Commerce City through Denver property to the southernmost 

edge including the area of the southern signalized intersection of the Tower Road-Pena Boulevard 

Interchange and appurtenances related to the interchange, including the installation of additional 
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signal heads, but excluding the total reconstruction of traffic signals (“Denver Tower Road 

Widening Project”).  

F. The Denver Tower Road Widening Project anticipates widening Tower Road from 

two lanes (one lane in each direction) to four lanes (two lanes in each direction) with curb and 

gutter and a native grass median as well as construction of related improvements including, but 

not limited to: sidewalks, street lighting (to be installed by Public Service Company), however the 

design for the lighting will be provided as part of the Project), storm water detention and water 

quality ponds, any necessary utility relocation, minimal landscaping within Denver, and provisions 

for future landscaping.  It is specifically intended that the Denver Tower Road Widening Project 

and the On Ramp Project will not reconstruct the existing intersection at the southern end of the 

project.  (Mill and overlay work has been proposed.) 

G. This Agreement attempts to address cost sharing, timing of payment, financing, 

design, and construction of the Denver Tower Road Widening Project so that it can be constructed 

in conjunction with Commerce City’s On Ramp Project. 

H. Commerce City has caused to be completed for-construction design documents, 

through its design contract with Fellsburg Holt & Ullevig, Inc., dated ______________, 2017 

(“Plans”) for the On Ramp Project and the Denver Tower Road Widening Project (collectively, 

“Project”). 

I. Commerce City intends to cause to be completed final design documents for the 

construction of the Project at its sole expense but with input and review from DEN and Public 

Works.  

J. Denver has included funding for the Denver Tower Widening Project in its short 

term capital improvement program as described below. Subject to funding availability, Denver is 

willing to participate in and support the completion of the Project in accordance with the terms 

and conditions of this Agreement. 

K. Governmental entities are authorized to enter into intergovernmental agreements 

pursuant to the provisions of Article XIV, Section l 8(2)(a) of the Colorado Constitution, and 

Section 29-1 -203, C.R.S. 

L. The Parties now wish to enter into this Agreement to define the roles and 

responsibilities of the Parties with respect to the Project. 

NOW THEREFORE, in consideration of the mutual covenants and promises contained 

herein and the recitals as set forth above, the Parties hereby agree as follows: 

1. Environmental Analysis and Design 

Subject to the receipt of acceptable proposals, the availability of funds, and the terms and 

conditions of this Agreement, Commerce City will contract with a qualified and experienced 

consultant(s) to provide environmental analysis & documentation and preliminary & final design 

services to support Denver and Commerce City in the development of the Project. Commerce 

City’s laws and policies shall be followed in soliciting, selecting, contracting, and administering 
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any contract with any consultant. The design of the Project for construction will be completed in 

accordance with all applicable Denver laws, construction rules and regulations, and design 

standards.  Denver’s ordinances, regulations and policies regarding procurement, the 

administration of public works contracts, prevailing wages, small business enterprise, and related 

socio-economic programs shall not be followed. 

2. Construction  

A. Contractor and Construction.  

i. Subject to the receipt of acceptable bids, the availability of funds, and 

the terms and conditions of this Agreement, Commerce City will 

perform or cause to be performed all work effort required to complete 

the Project and will contract with a qualified and experienced 

contractor(s) to construct the Project in accordance with the Plans, as 

may be modified through change orders that will be reviewed and 

accepted by Denver in accordance with this Agreement.  

ii. In the event that bids to construct the Denver Tower Road Widening 

portion of the Project exceed the Project Cost Estimate for that work 

(excluding contingency), Denver agrees to participate in good faith 

negotiations with the lowest responsive and responsible bidder, as 

determined by Commerce City, to reduce the price for the work.  If 

Denver does not contribute or obligate additional funds to construct 

such work or acceptable agreement cannot be reached to reduce the cost 

of the Denver Tower Road Widening Project, Commerce City, as a last 

resort, shall be permitted to remove such work from the Project and 

construct the On Ramp Project without further approval or agreement, 

consistent with the Amended Interchange IGA. In such event, Denver 

shall not be obligated with respect to payments for the Denver Tower 

Road Widening portion of the Project but shall cooperate with 

Commerce City with respect to the On Ramp Project in accordance with 

this Agreement and the Amended Interchange IGA. 

iii. Commerce City’s laws and policies shall be followed in soliciting, 

selecting, contracting, and administering contracts with any contractor. 

The construction of the Project will be completed in accordance with all 

applicable Denver laws, construction rules and regulations, and design 

standards. Denver’s ordinances, regulations and policies regarding 

procurement, the administration of public works contracts, prevailing 

wages, small business enterprise, and related socio-economic programs 

shall not be followed by Commerce City. 

iv. Commerce City is not obligated to incur any costs or construct any 

portion of the Project, or any portion thereof, if funds are not available 

or if Denver fails to make such contributions as are required by this 

Agreement.   
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v. Commerce City is not required to include in the Project any change 

orders requested or required by Denver which are outside the scope of, 

or are enhancements to, the original Project unless Denver provides or 

obligates funding for such additional items. 

vi. Commerce City or its contractor(s) will be responsible for obtaining and 

maintaining and/or causing to be obtained and maintained all required 

permits, licenses or other governmental authorizations and approvals 

necessary to complete the Project and shall, at all times during 

construction, ensure or cause to be ensured, compliance with all laws, 

statutes, rules and regulations and the terms and conditions of this 

Agreement. 

vii. Until Acceptance, as defined below, Commerce City shall be 

responsible for maintenance, repair, or replacement costs associated 

with the Project (including snow and ice removal) unless otherwise 

stated in the Amended Interchange IGA.  After Acceptance, Commerce 

City shall have no ongoing responsibility for maintenance, repair, or 

replacement costs associated with the Project except to the extent of the 

warranty provided by this Agreement (excluding snow and ice removal) 

and to the extent provided by the Amended Interchange IGA. After 

Acceptance, on-going maintenance and operations responsibilities for 

the Project will be performed by Denver, through DEN for the On Ramp 

Project and Public Works for the Denver Tower Road Widening Project, 

unless otherwise agreed. 

B. Process for Modifications to the Work. No material changes to the Plans 

will occur during construction, unless first approved in accordance with this Agreement, 

for the Denver Tower Road Widening Project, or the License, for the On Ramp Project to 

the extent not consistent with this Agreement.   

i. All material changes to the work shall be completed in accordance with 

Commerce City’s change process as defined in Article 9 of Commerce 

City’s General Conditions, as modified by this Agreement, which is 

substantially similar to the provisions of Title 11 of the Denver Standard 

Specifications for Construction Contracts (“Title11”). 

ii. Commerce City shall provide Denver with comprehensive and detailed 

information to support all change requests, as reasonably required by 

Denver. 

iii. For the Denver Tower Road Widening Project, field orders and change 

directives not involving any contribution of funds by Denver above 

Denver’s Share, as defined below, may be approved by the Denver 

Project Manager and the Group Supervisor, Capital Projects 

Management. Denver shall provide verbal response to such change 

requests within two (2) working days and shall provide written approval 
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within five (5) working days from receipt of a written request from 

Commerce City. 

iv. Change requests for the Denver Tower Road Widening Project 

involving additional contributions of funds by Denver above Denver’s 

Share, as defined below, may be approved by the Denver Manager, 

without the requirement of any further action by Denver City Council.  

Denver shall provide written approval of such requests within twenty 

(20) working days of receipt of a written request from Commerce City.  

The Denver Manager is authorized to approve and execute any 

Commerce City Change Orders in the same manner as he would be able 

to execute Change Orders as part of a Denver construction contract in 

accordance with Title 11. 

C. Project Administration and Management. Commerce City will perform or 

cause to be performed all Project administration and management functions required for 

the construction of the Project, including awarding, letting and administration of all Project 

construction contracts. Denver will not direct Commerce City’s contractor or the work in 

any manner. 

D. Insurance. Commerce City will obtain and keep in force, or will require the 

contractor to obtain and keep in force, during the construction of the Project, insurance in 

amounts and coverages appropriate for the Project, as described in the form insurance 

certificate (see Exhibit C). Denver shall be named as an additional insured on all required 

coverages, except professional liability coverage. The insurance coverage form states the 

minimum requirements, and these requirements, do not lessen or limit the liability of 

Commerce City or its contractors. Commerce City will reasonably cooperate with Denver 

in the enforcement of the provisions of this paragraph and the insurance required by it. 

E. Bonds. Prior to the commencement of any construction, Commerce City or 

its contractors shall furnish bonds to Denver assuring one hundred percent (100%) 

performance and labor and material payment to all persons supplying labor, materials, team 

hire, sustenance, provisions, provender, supplies, rental machinery, tools and equipment 

used directly or indirectly by said contractors, subcontractors, and suppliers in the 

prosecution of the work to be performed for the Project, and shall protect Denver from any 

liability, losses, or damages therefrom.  Such bonds shall be issued by a surety acceptable 

to Denver and licensed to transact business in the State of Colorado. Denver shall be named 

as a dual obligee on all bonds.  Commerce City will reasonably cooperate with Denver in 

the enforcement of the provisions of this paragraph and the bonds required by it. 

F. Indemnity; Warranties. Commerce City will, in all contracts for the Project, 

designate Denver as an express third party beneficiary for enforcing all warranties, 

guarantees, defective performance rights and rights of recovery for Project defects or 

Commerce City shall assign to Denver all warranty, guarantee, defective performance, 

delay and damage recovery contract rights (excluding any rights to liquidated damages) 

enforceable with respect to the Project.  Commerce City will reasonably cooperate with 

Denver in the enforcement of the provisions of this paragraph and the warranties, 



6 

guarantees, defective performance rights and rights of recovery required by it.   Commerce 

City shall include in its agreements with its contractors provisions to indemnify, defend 

and hold harmless Denver and the property subject to the License Agreement, to the extent 

permitted by law.  Warranty requirements shall be specified to meet Denver’s standards, 

but not length of warranty, which shall be one (1) year from Acceptance, as defined below. 

G. Delays. Denver shall be responsible for the costs associated with any delays 

to the Project schedule arising from changes to the Plans (for the Denver Tower Road 

Widening Project but not the On Ramp Project) requested by Denver for new items or for 

Denver’s unreasonable delay in the exercise of its rights under this section.  The costs 

associated with any delays necessitated by design changes required due to defective plans, 

to the extent related to the On Ramp Project, or due to additions or changes requested by 

Commerce City shall be the responsibility of Commerce City.  

H. Substantial Completion. Commerce City will provide the Denver 

Representative with written notification of substantial completion of the Denver Tower 

Road Widening Project and the Denver Representative shall participate in all punch list 

reviews and sign off on the Project punch list. Substantial completion of the On Ramp 

Project will be in accordance with the License. Commerce City shall also notify the Denver 

Project Manager, as defined below, of all testing, commissioning, equipment training and 

close out activities, if any, with respect to the Denver Tower Road Widening Project, and 

the Denver Representative shall arrange for the participation of appropriate Denver 

personnel. 

I. Final Inspection and Acceptance. DEN shall inspect and accept the On 

Ramp Project and Public Works shall inspect and accept the Denver Tower Road Widening 

Project. The process and standards for inspection and acceptance of the On Ramp Project 

will be in accordance with the License. Upon written notification of final completion of 

the Denver Tower Road Widening Project, Denver will undertake such inspection as it 

deems necessary to verify, to Denver’s satisfaction, that the Denver Tower Road Widening 

Project has been constructed in accordance with the accepted final Project Plans, and is at 

final completion. “Final Completion,” as such term is used in this Agreement, shall mean 

when Commerce City’s construction manager considers that the work is complete, and all 

punch list items have been corrected or otherwise addressed to Commerce City’s 

satisfaction. Commerce City shall submit all documentation or other certifications 

necessary to demonstrate that the Denver Tower Road Widening Project is free of all liens 

and claims. Following such inspection and receipt of “record drawings,” or other 

reasonably requested materials, Denver will either notify Commerce City of any observed 

construction deficiencies, design deviations, or incomplete work which must be corrected 

or completed before Denver’s acceptance or issue a written “Acceptance” of the Denver 

Tower Road Widening Project, at which time such portion of the Project will be deemed 

“Accepted” by Denver. In no event shall Denver’s Acceptance of any part of the Project 

constitute a waiver of liability for any defects, deficiencies or errors in the Project.   

3. Construction Management 
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Subject to the receipt of acceptable proposals, the availability of funds, and the terms and 

conditions of this Agreement, Commerce City will contract with a qualified firm to serve as a 

construction manager to manage the design and construction of the Project to final completion and 

acceptance by Commerce City and Denver. Commerce City’s laws and policies shall be followed 

in soliciting, selecting, contracting, and administering contracts with any construction manager. 

Denver’s ordinances, regulations and policies regarding procurement, the administration of public 

works contracts, prevailing wages, small business enterprise, and related socio-economic 

programs shall not be followed by Commerce City. 

Commerce City will perform or cause to be performed all construction observation, testing 

and inspection, as required to ensure compliance with the terms of this Agreement and will provide 

Denver with copies of the results of all such observations, testing and inspection. Denver may also 

perform periodic construction observation, testing and inspection on behalf of Denver, as deemed 

necessary by Denver, at its sole cost and expense. 

4. Project Management, Coordination and Liaison 

A. Commerce City Representative. Commerce City’s Director of Public 

Works, the “Commerce City Representative,” is responsible for carrying out Commerce 

City’s obligations and responsibilities under this Agreement, including all environmental 

analysis, design, construction, and construction management oversight and administration, 

obligations and responsibilities. Commerce City shall have overall responsibility for 

completing the Project in accordance with the terms and conditions of this Agreement. 

Commerce City may change its authorized representative designation at any time by 

providing written notice to Denver of such change. 

B. Denver Representative. Denver’s Manager of Public Works (“Manager”) 

is vested with the authority to act on behalf of Denver under this Agreement except with 

respect to the On Ramp Project. The Manager hereby designates Denver’s City Engineer 

as Denver’s authorized representative for the purpose of directing and administering 

Denver’s activities in furtherance of this Agreement (“Denver Representative”). The 

Denver Representative may delegate some functions to the Group Supervisor, Capital 

Projects Management (“Supervisor CPM”).  Denver’s City Engineer will designate, in 

writing, a project manager with authority to act as Denver’s representative in directing and 

administering the day-to-day activities under this Agreement, including all approvals and 

actions not expressly reserved to the Manager, the Denver Representative or the Supervisor 

CPM (“Denver Project Manager”). The Manager of Aviation may appoint a DEN 

Representative (“DEN Representative”) for the purpose of directing and administering 

DEN’s activities with regard to the On Ramp Project in furtherance of this Agreement. The 

Managers may change these authorized representative designations at any time by 

providing written notice to Commerce City of such change. 

C. Cooperation and Coordination. The Parties will cooperate and coordinate 

fully with each other through the Commerce City Representative, the Denver 

Representative, the Denver Project Manager and the DEN Representative, respectively, in 

completing the Project in accordance with the terms and conditions of this Agreement, the 

Interchange IGA, as amended, and the License.  To facilitate coordination, cooperation and 
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communication, Commerce City shall provide to Denver, if requested in writing by the 

Denver Representative or the DEN Representative, one (1) copy of all communications 

between Commerce City and the construction manager regarding the Project; and (2) 

timely notice of all Project-related meetings and presentations.   

D. Communications. Commerce City will, during construction of the Project, 

notify and give the Denver Project Manager or his/her designee and the DEN 

Representative or his/her designee an opportunity to attend and participate in all 

construction meetings.  The Denver Representative and DEN Representative will also be 

afforded full access to the construction site during Project construction. All Denver 

communications regarding the Denver Tower Road Widening Project will be directed 

through the Denver Project Manager to the Commerce City Representative.  All Denver 

communications regarding the On Ramp Project will be directed through the DEN 

Representative to the Commerce City Representative.  

E. Expenditure Reporting. Commerce City will, during construction of the 

Project, provide the Denver Project Manager or his/her designee with monthly written 

reports detailing actual Project expenditures. 

5. Project Costs and Funding Ratio Provisions 

A. Cost Sharing. Subject to the funding conditions and limitations set forth in 

this Section 5 and elsewhere in this Agreement: 

i. Commerce City and Denver will share the costs associated with this 

Project in accordance with this Agreement; 

ii. Commerce City will pay all invoices associated with the environmental 

analysis, design, construction, and construction management of the 

Project; 

iii. Denver will reimburse Commerce City for Denver’s Share, as defined 

below. 

B. Appropriation of Funds. Commerce City represents that it has appropriated 

and encumbered sufficient funds to pay all such costs and expenses as reflected in the 

Project Cost Estimate, as defined below, excluding any amounts to be paid by Denver prior 

to construction. 

C. Project Cost Estimates. Based on the Plans, Commerce City has prepared a 

“Project Cost Estimate” for the Project (see Exhibit B). The Project Cost Estimate is 

Twelve Million One Hundred Seventy-Eight Thousand Nine Hundred and Sixteen Dollars 

and Zero Cents ($12, 178,916.00), including a contingency amount of 2%. Commerce City 

and Denver have reviewed and accepted the Project Cost Estimate for purposes of 

allocating costs under this Agreement. 

D. Funding Responsibilities and Maximum Obligations. The Project costs 

attributable to each party shall be determined using the following funding ratios and credits. 
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i. On Ramp Project.  Commerce City will be responsible for all estimated 

and actual costs associated with the On Ramp Project, as further shown 

in Exhibit E. 

ii. Denver Tower Road Widening Improvements.  

a. Denver will be responsible for one hundred percent (100%) of the 

actual costs of construction to complete the Denver Tower Road 

Widening Improvements, as further shown in Exhibit E, including 

any change orders, up to the amount of the estimate contained in 

Exhibit B (Six Million Dollars and Zero Cents ($6,000,000.00) 

excluding from this limitation any costs associated with delays for 

which Denver is responsible, additional work requested by Denver,  

applicable interest and a prorated share of 45 percent (45%) of 

construction management costs (“Denver’s Share”). Denver’s 

maximum reimbursement obligation under this Agreement for the 

completion of the Denver Tower Road Widening shall in no event 

exceed Denver’s Share, except as provided by this Agreement or 

otherwise mutually agreed by the Parties.   

b. Commerce City will be solely responsible for the costs of 

environmental analysis, design, and its pro rata share of construction 

management (55%) of the Denver Tower Road Widening 

Improvements, except for any costs associated with delays for which 

Denver is responsible, for additional work requested by Denver, or 

as otherwise mutually agreed by the Parties. 

c. Additional costs arising from any unforeseeable conditions affecting 

the Denver Tower Road Widening Project shall be shared by the 

Parties subject to Denver’s maximum amount payable set forth 

herein unless specifically excepted. Notwithstanding the foregoing, 

Denver agrees to engage in value engineering and negotiations to 

address any cost arising from an unforeseen condition affecting the 

Denver Tower Road Widening Project that exceeds Denver’s 

maximum amount payable. 

d. If any changes to the Plans or Project Cost Estimate are approved by 

the Parties as set forth in Section 2.B. above, the Parties shall pay 

for increases due to change orders or receive credits for decreases 

due to change orders based on corresponding allocations to the  

Parties financial obligations as set forth in this Agreement.   

E. Fees and Penalties. No party shall be liable for the payment of fees, late 

charges, or penalties of any nature except as expressly stated in this Agreement. All 

applicable regulatory fees relating to construction that could be imposed by Denver 

including, but not limited to inspection fees and permit fees, are hereby waived by Denver 

and shall not be imposed for work relating to the Project. 

F. Initial and Interim Payments.  
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i. Upon full execution of this Agreement, Denver will pay One Million 

Five Hundred Thousand Dollars and no Cents ($1,500,000.00) to 

Commerce City as an initial payment against Denver’s Share.  

ii. On or before the 31st day of January, 2018, Denver shall pay One 

Million Two Hundred and Forty-Six Thousand Dollars and No cents 

($1,246,000.00) to Commerce City as a payment against Denver’s 

Share. 

iii. On or before the 31st day of January, 2019, Denver shall pay One 

Million Two Hundred and Forty-Six Thousand Dollars and No cents 

($1,246,000.00) to Commerce City as a payment against Denver’s 

Share. 

iv. On or before the 31st day of January, 2020, Denver shall pay One 

Million Two Hundred and Forty-Six Thousand Dollars and No cents 

($1,246,000.00) to Commerce City as a payment against Denver’s 

Share. 

v. On or before the 31st day of January, 2021, Denver shall pay to 

Commerce City the balance due in accordance with the Final Cost 

Allocation provided for below. 

vi. Interest shall accrue on all amounts owed by Denver under this 

Agreement, commencing January 31, 2018, at the rate of 2.5% simple 

interest per annum, as reduced by payments by Denver. 

vii. In the event Denver requests any change orders for work which are 

outside of the scope of, or are enhancements to, the Project, Denver shall 

pay to Commerce City all costs associated with such change orders 

when they are finally approved.  Commerce City will not be obligated 

to include such additional work in the Project until funds have been 

received from or obligated by Denver. 

G. Final Project Cost Reconciliation and Reimbursement. 

i. Final Cost Allocation. At or after final completion and acceptance of the 

Project by Denver and Commerce City, Commerce City will provide to 

Denver a detailed cost accounting and any reasonably requested support 

documentation of the total actual costs paid by Commerce City in 

constructing the Project. From the total of actual costs paid, Commerce 

City will calculate, in accordance with the terms of this Agreement, 

Denver’s actual share of the total actual costs paid for each component 

of the Project based on the funding allocations contained in in this 

Section (“Final Cost Allocation”). In no event shall the Final Cost 

Allocation exceed the maximum reimbursement obligation established 

by this Agreement, except as otherwise mutually agreed by the Parties 

and as otherwise set forth in this Agreement. 
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ii. Reconciliation. Denver will review the Final Cost Allocation and 

supporting documentation and shall have the opportunity to reconcile 

the Final Cost Allocation with the supporting documentation. If Denver 

objects to the Final Cost Allocation, Denver will notify Commerce City 

within ninety (90) calendar days of receipt of the Final Cost Allocation 

and the Parties shall meet in a good faith effort to resolve any objections 

raised by Denver. If the objections are not resolved and the Final Cost 

Allocation is rejected by Denver, the Parties reserve all rights, defenses 

and remedies afforded by this Agreement with respect to the disputed 

costs. 

iii. Reimbursement. Upon Denver’s acceptance of, or the Parties’ mutual 

agreement to, the Final Cost Allocation, Denver will, subject to the 

conditions and limitations set forth in this Agreement, and in accordance 

with the payment schedule set forth above, reimburse Commerce City 

for the outstanding balance of costs attributable to Denver less any prior 

payments made under this Section 5. Reimbursement under this 

Agreement will be made as follows: 

a. Public Works shall request that the Denver City Council 

appropriate, on an annual basis over the Repayment Term, as 

defined below, One Million Two Hundred Forty-Six Thousand 

Dollars ($1,246,000.00) per year until Denver has satisfied all of its 

repayment obligations under this Agreement. Denver will make 

good faith efforts to appropriate funds to satisfy Denver’s obligation 

under this Agreement. 

b. Denver’s payments shall be made on or before January 31 of each 

year.   

c. Nothing contained herein shall preclude Denver from completely 

satisfying its entire reimbursement obligation with a single payment 

or in amounts which would satisfy its entire reimbursement 

obligation. 

6. Property Access and Improvements Ownership 

Denver, through DEN, grants access to Commerce City to the property necessary to 

complete the Project, which shall be set forth more fully in a separate License Agreement in 

substantially the form attached hereto (see Exhibit D). No License Agreement shall vary or 

contradict any term of this Agreement. This right to access shall terminate upon Acceptance by 

Denver, except to the extent required to perform the warranty requirements of this Agreement. 

Commerce City shall not own the underlying property or any of the improvements constructed 

during or subsequent to Acceptance. If any access rights are necessary, Commerce City will 

provide Denver with the appropriate legal descriptions and exhibits.   

7. Exhibits & Recitals 
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The recitals to this Agreement and the following exhibits attached hereto are incorporated 

in this Agreement by reference. 

• Exhibit A: DIA Letter dated October 17, 2014 

• Exhibit B: Preliminary Project Cost Estimate 

• Exhibit C: Denver insurance provisions 

• Exhibit D: License Agreement 

• Exhibit E: Cost Responsibilities  

 

8. Good Faith Efforts  

Commerce City and Denver agree to work diligently together and in good faith, using 

reasonable good faith efforts to resolve any unforeseen issues and disputes, to expeditiously review 

and approve submittals and effect an orderly prosecution of the Project and the prompt and 

expeditious payment of fees and charges for accepted work. The intent of the Parties is to expedite 

and not to delay the completion of the Project. 

9. Notice 

Any notice required by this Agreement shall be given as follows and shall be deemed 

received as of the date of hand-delivery, or as of the date indicated on the return receipt request of 

a certified mailing or overnight delivery as follows:  

To Commerce City:    With a copy to: 

Director of Public Works   City Attorney 

City of Commerce City   City of Commerce City 

8602 Rosemary Street    7887 East 60th Avenue 

Commerce City, Colorado 80022  Commerce City, CO 80022 

To Denver:     With a copy to: 

Manager of Public Works   Denver City Attorney   

 Webb Municipal Building   City Attorney’s Office 

 201 West Colfax Avenue, Dept. 608  Room 353 

 Denver, Colorado 80202   1437 Bannock Street 

       Denver, CO 80202 

10. General Provisions 

A. Condition Precedent. This Agreement is contingent upon all funds 

necessary for the Project being budgeted, appropriated and otherwise made available by 

the Parties. 

B. Applicable Law. The Parties agree to comply with all applicable federal, 

state and local statutes, charter provisions, ordinances, rules, regulations and standards as 

are in effect at the time this Agreement is executed and as may be amended during the 

prosecution of the Project. 
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C. No Third Party Beneficiaries. Enforcement of this Agreement, and all rights 

of action relating to such enforcement, shall be strictly reserved to Commerce City and 

Denver; and nothing contained in this Agreement shall give or allow any such claim or 

right of action by any other or third person. Any person other than Commerce City and 

Denver receiving services or benefits under this Agreement shall be deemed to be an 

incidental beneficiary only. 

D. Conflict of Interest. No official, officer or employee of Denver shall have 

any personal or beneficial interest whatsoever in the services or property described herein.  

Commerce City will not to hire or contract for services any official, officer or employee of 

Denver or any other person which would be in violation of the Denver Revised Municipal 

Code Chapter 2, Article IV, Code of Ethics, or Denver City Charter provisions 1 .2.9 and 

1.2.12. 

E. Non-Waiver. The Parties shall not be excused from complying with any 

provision of this Agreement by the failure of any party to insist upon or to seek compliance 

with such provisions. The Parties shall be entitled to review and audit the Project. Payment 

of any erroneous or improper billings shall not constitute acceptance, waiver or approval 

of such billing and, furthermore, all Parties shall be entitled to a refund based on each 

party’s proportionate share of the Project cost, if any of the committed funds have not been 

expended on the Project. 

F. Severability. Should any one or more provisions of this Agreement be 

determined to be illegal or unenforceable, all other provisions nevertheless shall remain 

effective; provided, however, the Parties shall forthwith enter into good faith negotiations 

and proceed with due diligence to draft a term that will achieve the original intent of the 

parties hereunder. 

G. Amendment. This Agreement may be amended, modified, or changed, in 

whole or in part, only by written agreement executed by the Parties. 

H. Enforcement. This Agreement may be enforced in law or in equity for 

specific performance, injunctive, or other appropriate relief, including damages, as may be 

available according to the laws and statutes of the State of Colorado. It is specifically 

understood that, by executing this Agreement, each party commits itself to perform 

pursuant to these terms contained herein, and that any breach hereof which results in any 

recoverable damages shall not cause the termination of any obligations created by this 

Agreement unless such termination is declared by the party not in breach hereof. 

I. Force Majeure. The Parties will not be liable for failure to perform 

hereunder if such failure is the result of force majeure and any time limit expressed in this 

Agreement shall be extended for the period of any delay resulting from any force majeure. 

“Force majeure” means causes beyond the reasonable control of a party such as, but not 

limited to, weather conditions, acts of God, strikes, work stoppages, unavailability of or 

delay in receiving labor or materials, faults by contractors, subcontractors, utility 

companies or third parties, fire or other casualty, or action of government authorities. 
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J. No Limitation. Except as otherwise stated herein, this Agreement is not 

intended to limit in any way the powers and responsibilities of Commerce City and Denver, 

and any other entity not a party hereto. 

K. No Assignment. No party hereto shall assign its rights or delegate its duties 

hereunder without the prior written consent of the other party. 

L. Headings for Convenience. Headings and titles contained herein are 

intended for the convenience and reference of the Parties only and are not intended to 

combine, limit, or describe the scope or intent of any provision of this Agreement. 

M. Further Assurances. At any time, and from time to time, upon request of 

any party, the party will make, execute and deliver or cause to be made, executed, and 

delivered to the requesting party any and all further instruments, certificates and documents 

consistent with the provisions of this Agreement as may, in the reasonable opinion of the 

requesting party, be necessary or desirable in order to effectuate, complete or perfect the 

rights of the Parties under this Agreement. 

N. Entire Agreement. This Agreement constitutes the entire agreement of the 

Parties with regard to the subject matter of this Agreement. The Parties agree there have 

been no representations made other than those contained herein, that this Agreement 

constitutes the entire Agreement, and further agree that the various promises and covenants 

contained herein are mutually agreed upon and are in consideration for one another. 

O. Authority. Each Party represents and warrants that it has taken all actions 

that are necessary or that are required by its procedures, bylaws, or applicable law, to 

legally authorize the undersigned signatories to execute this Agreement on behalf of the 

Parties and to bind the Parties to its terms. The person(s) executing this Agreement on 

behalf of each of the Parties warrants that they have full authorization to execute this 

Agreement. 

P. Termination.  The term of this Agreement shall commence on the date of 

execution and shall remain in effect until terminated in writing by the mutual consent of 

the Parties or by court order. 

Q. Government Immunity. The Parties understand and agree that both the City 

and County of Denver and the City of Commerce City, their officers, officials, and 

employees, are relying on, and do not waive or intend to waive by any provisions of this 

Agreement the monetary limitations or any other rights, immunities, and protections 

provided to them by the Colorado Governmental Immunity Act, C.R.S. §§ 24-10-101 to 

120, or similar protections otherwise legally available to the Parties. 

R. Appropriation. Notwithstanding any other term or condition of this 

Agreement, all obligations of either party under this Agreement, including all or any part 

of any payment or reimbursement obligations, whether direct or contingent, shall only 

extend to payment of monies duly and lawfully appropriated and encumbered for the 

purpose of this Agreement though each party’s legally required budgeting, authorization, 

and appropriation process. Further, neither party, by this Agreement, creates a multiple 
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fiscal year obligation or debt either within or without this Agreement. It is anticipated that 

appropriations for the purpose of this Agreement, if made at all, will be made on an annual 

basis. Neither party, however, by this Agreement binds future legislatures to make such 

appropriations. 

S. No Discrimination in Employment.  In connection with the performance of 

work completed on Denver property under this Agreement, Commerce City agrees, and 

agrees to require its contractors to agree,  not to fail or refuse to hire, discharge, promote 

or demote, or to discriminate in matters of compensation, terms, conditions or privileges 

of employment against any person otherwise qualified, solely because of race, color, 

religion, national origin, gender, age, military status, sexual orientation, gender expression 

or gender identity, marital status, or physical or mental disability; and Commerce City 

further agrees to insert the foregoing provision in all contracts related to work performed 

under this Agreement. 

T. Inspection of Records. The Parties agree that any duly authorized 

representative of Denver or Commerce City, including the Denver Auditor, or any internal 

or external auditor of either party, shall until the expiration of three (3) years after the final 

reconciliation or payment under this Agreement, have access to and the right to copy any 

non-privileged books, documents, papers, and records involving transactions and work 

related to this Agreement.  In connection with any work performed hereunder on items of 

work toward which federal funds may be received, Denver, the Comptroller General of the 

United States, the FAA, and their authorized representatives shall have access to any books, 

documents, papers, and records for the purpose of making audit, examination, excerpts and 

transcriptions. 

U. Bond Ordinances.  This Agreement is in all respects subject and subordinate 

to any Denver bond ordinances applicable to DEN and Denver’s airport system and to any 

other bond ordinances which should amend, supplement or replace such bond ordinances.  

The Parties acknowledge and agree that any property subject to this Agreement which was 

financed by the net proceeds of tax-exempt bonds will be owned by Denver at the time 

Denver makes all required payments under this Agreement. 

V. Agreement Subordinate to Agreements with United States.  This Agreement 

is subject and subordinate to the terms, reservations, restrictions and conditions of any 

existing or future agreements between Denver and the United States, the execution of 

which has been or may be required as a condition precedent to the transfer of federal rights 

or property to Denver for airport purposes and the expenditure of federal funds for the 

development of Denver’s airport system.  

W. Agreement Subordinate to Funding Agreement.  Denver acknowledges that 

Commerce City is receiving funding for the Final Interchange Improvements pursuant to 

an Intergovernmental Agreement by and between E-470 Public Highway Authority and 

City of Commerce City Regarding Funding Related to Tower Road/Pena Boulevard 

Interchange (“Funding Agreement”). Nothing in this First Amendment shall restrict 

Commerce City from complying with the terms of the Funding Agreement. 
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X. No Modification of Interchange IGA.  This Agreement is not intended to 

modify the Amended Interchange IGA.  Nothing in this Agreement or the performance of 

this Agreement shall restrict the City’s right to construct the On Ramp Project pursuant to 

the Amended Interchange IGA, including without limitation the delay or cancellation of 

the Denver Tower Road Widening Project.   

Y. Binding Agreement. This Agreement shall not be or become effective or 

binding on either party until approved and fully executed by all required signatories of each 

party. 

Z. Reasonableness of Consent or Approval.  Whenever under this Agreement 

“reasonableness” is the standard for the granting or denial of the consent or approval of 

any Party hereto, such Party shall be entitled to consider public and governmental policy, 

moral and ethical standards, as well as business and economic considerations. 

AA. No Personal Liability.  No elected official, director, officer, agent or 

employee of Denver or Commerce City shall be charged personally or held contractually 

liable by or to another Party under any term or provision of this Agreement or because of 

any breach thereof, or for their errors or omissions in the performance thereof, or because 

of its or their execution, approval or attempted execution of this Agreement. 

BB. Counterparts of Agreement.  This Agreement may be executed in 

counterparts, each of which shall be deemed to be an original of this Agreement, and all of 

which, taken together, shall constitute one and the same document. 

CC. Electronic Signatures and Electronic Records.  The Parties consent to the 

use of electronic signatures for the execution of this Agreement.  This Agreement, and any 

other documents requiring a signature hereunder, may be signed electronically by each 

Party in the manner determined by that Party, and such electronic signature(s) will be 

binding on that Party.  The Parties agree not to deny the legal effect or enforceability of the 

Agreement solely because it is in electronic form or because an electronic record was used 

in its formation.  The Parties agree not to object to the admissibility of this Agreement in 

the form of an electronic record, or a paper copy of an electronic document, or a paper copy 

of a document bearing an electronic signature, on the ground that it is an electronic record 

or electronic signature or that it is not in its original form or is not an original.   

 

[END OF CONTRACT; SIGNATURES PAGES AND EXHIBITS FOLLOW] 
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[INSERT CITY AND COUNTY OF DENVER SIGNATURE PAGE] 

 



EXHIBIT A  
TO INTERGOVERNMENTAL AGREEMENT BY AND BETWEEN CITY OF 

COMMERCE CITY AND CITY AND COUNTY OF DENVER REGARDING DESIGN, 
CONSTRUCTION, AND FUNDING RELATED TO TOWER ROAD AND THE TOWER 

ROAD/PENA BOULEVARD INTERCHANGE 

 

DIA LETTER DATED OCTOBER 17, 2014 





EXHIBIT B  
TO INTERGOVERNMENTAL AGREEMENT BY AND BETWEEN CITY OF 

COMMERCE CITY AND CITY AND COUNTY OF DENVER REGARDING DESIGN, 
CONSTRUCTION, AND FUNDING RELATED TO TOWER ROAD AND THE TOWER 

ROAD/PENA BOULEVARD INTERCHANGE 

 

PRELIMINARY PROJECT COST ESTIMATE 

 















 

EXHIBIT C  
TO INTERGOVERNMENTAL AGREEMENT BY AND BETWEEN CITY OF 

COMMERCE CITY AND CITY AND COUNTY OF DENVER REGARDING DESIGN, 
CONSTRUCTION, AND FUNDING RELATED TO TOWER ROAD AND THE TOWER 

ROAD/PENA BOULEVARD INTERCHANGE 

 

DENVER INSURANCE PROVISIONS 
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CITY AND COUNTY OF DENVER 

INSURANCE REQUIREMENTS FOR THE DEPARTMENT OF AVIATION  

 
             

Certificate Holder Information: 
 

 

CITY AND COUNTY OF DENVER 
Attn: Risk Management, Suite 8810 
Manager of Aviation 
Denver International Airport 
8500 Peña Boulevard, Room 8810 
Denver CO  80249 

 
 
 
 

 
CONTRACT NAME & NUMBER TO WHICH THIS INSURANCE APPLIES: First Amendment to Interchange IGA 

 

 

I. MANDATORY COVERAGE 
 

Colorado Workers’ Compensation and Employer Liability Coverage  
 

Coverage:  COLORADO Workers’ Compensation 
      
Minimum Limits of Liability (In Thousands) 

 

WC Limits:                          $100, $500, $100 

 

And Employer’s Liability Limits: 

 
Any Policy issued under this section must contain, include or provide for the following: 

1. All States Coverage or Colorado listed as a covered state for the Workers’ Compensation 
2. Waiver of Subrogation and Rights of Recovery against the City and County of Denver (the “City”), its officers, officials 

and employees. 
3. State Of Colorado law states that if a contractor is a sole proprietor, they are not required to have Workers 

Compensation coverage. 
 

 
Commercial General Liability Coverage 

 
Coverage:   Commercial General Liability (coverage at least as broad as that provided by ISO form CG0001 or equivalent) 

 
Minimum Limits of Liability (In Thousands): 

 
         Each Occurrence:    $1,000 
         General Aggregate Limit:    $2,000 
         Products-Completed Operations Aggregate Limit: $2,000 
         Personal & Advertising Injury:    $1,000 
         Fire Damage Legal - Any one fire:    $1,000 
 

 
        Any Policy issued under this section must contain, include or provide for the following: 

1. City, its officers, officials and employees as additional insureds, per ISO form CG2010 and CG 2037 or equivalents. 
2. Coverage for defense costs of additional insureds outside the limits of insurance, per CG0001. 
3. Liability assumed under an Insured Contract (Contractual Liability).   
4. The full limits of coverage must be dedicated to apply to this project/location, per ISO form CG2503 or equivalent.    
5. Waiver of Subrogation and Rights of Recovery, per ISO form CG2404 or equivalent. 
6. Separation of Insureds Provision required 
7. General Aggregate Limit Applies Per: Policy ___Project ____Location_____, if applicable 

  

 
Business Automobile Liability Coverage 
 
         Coverage:  Business Automobile Liability (coverage at least as broad as ISO form CA0001) 
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         Minimum Limits of Liability (In Thousands):    Combined Single Limit   $1,000 
 
 
 

Any Policy issued under this section must contain, include or provide for the following: 

 1. Symbol 1, coverage for any auto.  If no autos are owned, Symbols 8 & 9, (Hired and Non-owned) auto liability.  
 2. If this contract involves the transport of hazardous cargo such as fuel, solvents or other hazardous materials may 

occur, then Broadened Pollution Endorsement, per ISO form CA 9948 or equivalent and MCS 90 are required. 

 
II. ADDITIONAL COVERAGE 
 
Umbrella Liability  
  

Coverage: 
 
 Umbrella Liability, Non Restricted Area 
 Minimum Limits of Liability (In Thousands)   

  
 Umbrella Liability Non-Controlled Area   Each Occurrence and aggregate                    $1,000 
  
        Any Policy issued under this section must contain, include or provide for the following: 

1. City, its officers, officials and employees as additional insureds. 
2. Coverage in excess of, and at least as broad as, the primary policies in sections WC-1, CGL-1, and BAL-1. 
3. If operations include unescorted airside access at DIA, then a $9 million Umbrella Limit is required. 

 
Professional Liability, Design, Engineering and Construction Supervision 

 
Coverage:   Professional Liability 
 
Minimum Limits of Liability (In Thousands)   Per Claim    $1,000 
 
Any Policy issued under this section must contain, include or provide for the following: 

1.    Coverage must extend, by endorsement or otherwise, to cover the full scope of any and all environmental work performed 
under the insured’s contract with the City.  

 2.  Coverage shall extend to cover the full scope of all cost estimating work performed under the insured's contract with the 
City. 

 3. Coverage shall apply for three (3) years after project is complete. 
 4. Coverage is to be on a primary basis, if other professional coverage is carried. 
 

 
2. Policies written on a claims-made basis must remain in full force and effect in accordance with CRS 13-80-104. 

 The Insured warrants that any retroactive date under the policy shall precede the effective date of this Contract; and 
that either continuous coverage will be maintained or an extended discovery period will be exercised for a period of 
two (2) years beginning at the time work under the Contract is completed. 

 
3  Any cancellation notice required herein may be provided by either certified or regular mail. 
 
4.  The policy shall be endorsed to include the City, its elected officials, officers and employees as additional insureds    

with respect to liability arising out of the activities performed by, or on behalf of the Insured 
 
5. Coverage must include advertising injury, personal injury (including invasion of privacy) and intellectual property 

offenses related to internet.  
 
 

Builders' Risk Insurance or Installation Floater  
 

          Minimum Limits of Liability (In Thousands)                      Completed Value Basis 
 

     Unless otherwise provided, the Insured shall purchase and maintain, in a company or companies lawfully authorized to  
 do business in the jurisdiction in which the Project is located, Builders' Risk Insurance in the amount of the initial Contract 
 Sum, plus value of subsequent modifications, change orders, and cost of material supplied or installed by others, 
 comprising total value of the entire Project at the site on a replacement cost basis. 

a. Policy must provide coverage from the time any covered property becomes the responsibility of the Insured, and 
continue without interruption during construction, renovation, or installation, including any time during which the 
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covered property is being transported to the construction installation site, or awaiting installation, whether on or off 
site. 

 
b. Such Builders' Risk Insurance shall be maintained, unless otherwise provided in the Contract Documents or 

otherwise agreed in writing by all persons and entities who are beneficiaries of such insurance, until formal 
acceptance of the project by the owner (DIA) or the placement of permanent property insurance coverage, 
whichever is later. 

 
c. The Builders' Risk insurance shall include interests of the Denver International Airport and if applicable, affiliated or 

associate entities, the General Contractor, subcontractors and sub-tier contractors in the Project. 
 

d. The Builders Risk insurance shall be written on a Special Completed Value Covered Cause of Loss form and 

shall include theft, vandalism, malicious mischief, collapse, false-work, temporary buildings, transit, debris removal, 
demolition, increased cost of construction, flood (including water damage), earthquake, and if applicable, all below 
and above ground structures, piping, foundations including underground water and sewer mains, pilings including 

the ground on which the structure rests and excavation, backfilling, filling and grading.  
 

e. The Builders’ Risk shall include a Beneficial Occupancy Clause.  The policy shall specifically permit occupancy of 
the building during construction.  City and County of Denver Contractor shall take reasonable steps to obtain 
consent of the insurance company and delete any provisions with regard to restrictions within any Occupancy 
Clauses within the Builder’s Risk Policy.  The Builder’s Risk Policy shall remain in force until acceptance of the 
project by the City. 

 
f. Equipment Breakdown Coverage (a.k.a. Boiler & Machinery) shall be included as required by the Contract 

Documents or by law, which shall specifically covers insured equipment during installation and testing (including 
cold and hot testing). 

 
The deductible shall not exceed $25,000 and shall be the responsibility of the Contractor except for  losses that 
involve all Acts of God such as flood, earthquake, windstorm, tsunami,  or volcano.  

 
 

III. ADDITIONAL CONDITIONS  
  

 It is understood and agreed, for the benefit of the City, that the following additional conditions shall apply to all                         
 coverage specified herein 

 All coverage provided herein shall be primary and any insurance maintained by the City shall be considered excess. 

 With the exception of professional liability and auto liability, a Waiver of Subrogation and Rights of Recovery against the 
City, its officers, officials and employees is required for each coverage period. 

 The City shall have the right to verify or confirm, at any time, all coverage, information or representations contained 
herein, and the insured and its undersigned agent shall promptly and fully cooperate in any such audit the City may elect 
to undertake.  

 Advice of renewal is required. 

 All  insurance companies issuing policies hereunder must carry at least an A -VI rating from A.M. Best Company or 
obtain a written waiver of this requirement from the City’s Risk Administrator. 

 Compliance with coverage requirement by equivalent herein must be approved in writing by the City’s Risk Administrator 
prior to contract execution. 

 No changes, modifications or interlineations on this document shall be allowed without the review and approval of the 
Risk Administrator prior to contract execution.   

 

    
   NOTICE OF CANCELLATION 

 
It is understood and agreed that should any Policy issued hereunder be cancelled or non-renewed before the expiration date 
thereof, or sustain a material change in coverage adverse to the City, the issuing company or its authorized Agent shall give 
notice to the Department of Aviation in accordance with policy provisions. 



EXHIBIT D 
TO INTERGOVERNMENTAL AGREEMENT BY AND BETWEEN CITY OF 

COMMERCE CITY AND CITY AND COUNTY OF DENVER REGARDING DESIGN, 
CONSTRUCTION, AND FUNDING RELATED TO TOWER ROAD AND THE TOWER 

ROAD/PENA BOULEVARD INTERCHANGE 

 

LICENSE AGREEMENT 
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CITY AND COUNTY OF DENVER 
DEPARTMENT OF AVIATION 

DENVER INTERNATIONAL AIRPORT 
 

NON-EXCLUSIVE LICENSE AGREEMENT 
Tower Road and Peña Blvd: Ramp Infrastructure and Roadway Widening 

 
THIS LICENSE AGREEMENT (“Agreement”) is entered into as of the date stated on 

the City’s signature page below by and between the CITY AND COUNTY OF DENVER, on 
behalf of its Department of Aviation (“the City” or “DEN”), and THE CITY OF 
COMMERCE CITY, a municipal corporation and political subdivision of the State of Colorado 
(“CCC”).   
 
 WHEREAS, the City owns, operates and maintains the Denver Municipal Airport 
System, which includes Denver International Airport, and certain DEN property near the 
intersection of Tower Road and Peña Boulevard as shown on the attached Exhibit A (“DEN 
Property”); and 
 

WHEREAS, on March 17, 1992, DEN and CCC entered into the “Tower Road 
Interchange Contract” (Contract No. AC022010) providing for construction and funding of 
certain ramps connecting Tower Road and Peña Blvd.; and  

 
WHEREAS, on May 11, 2015, DEN and CCC executed an amendment to the 1992 

Tower Road Interchange Contract allowing Commerce City to build an on-ramp on DEN 
property allowing access from Tower Road onto southbound Peña Blvd (“First Amendment”); 
and  
 
 WHEREAS, CCC is prepared to construct the on-ramp and related associated public 
infrastructure, as more particularly described on the construction design documents referenced in 
the Public Works IGA, as defined below (“Tower Road Improvements”) on a portion of the 
DEN Property (the “License Property”), as indicated on the attached Exhibit A; and  
 
 WHEREAS, CCC also requires construction access to other DEN property to construct 
improvements to Tower Road where it crosses DEN property pursuant to an agreement with the 
City and County of Denver’s Department of Public Works, Contract No. --------- (the “Public 
Works IGA”);    
 
 WHEREAS, CCC is qualified and ready, willing, and able to complete the Tower Road 
Improvements; 
 

 NOW THEREFORE, for and in consideration of the mutual covenants and agreements 
herein contained, the parties hereto agree as follows: 
 

1. PERMITTED ACTIVITIES.   

A. “Permitted Activities” shall mean all work necessary to construct the Tower Road 
Improvements, and shall without limitation include the following:  
(i) general construction traffic access, ingress, and egress;  
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(ii) stockpiling and grading of soil and fill;  
(iii) maintenance and use of stockpiled and graded soils;  
(iv) construction and maintenance of streets, public utilities, and infrastructure;  
(v) installation and maintenance of stormwater management controls as set forth in 

the District’s SWMP Permit; and 
(vi) staging/stockpiling of construction materials. 

2. GRANT OF LICENSE.   

A.  Grant. CCC wishes to obtain authorization for itself, its employees, contractors, 
subcontractors, invitees, successors, and assigns (collectively “CCC”) to use the License 
Property for the Permitted Activities, subject to the requirements set forth in this License. DEN 
hereby grants to CCC a non-exclusive license for the sole purpose of conducting the Permitted 
Activities within, across, and under the License Property in accordance with the terms of the 
First Amendment, the Public Works IGA, and this License.   

B.  Utility Location.  CCC shall be solely responsible for locating all overhead, 
above ground, and underground utilities, including without limitation, electrical, sewer, water, 
communication, and other utilities.  DEN shall make information available to CCC regarding any 
subsurface structures, pipelines or cables that DEN has knowledge of, but DEN is not under a 
duty to inspect for the precautions to avoid damage to, or injury from, such utilities.  CCC agrees 
to be solely responsible for any such damage to or injury from, any such utilities on DEN’s 
property which result from the Permitted Activities conducted by CCC as specified herein.  

C.  Access by Utilities. DEN specifically reserves the right to allow access to the 
License Property by utility companies, including without limitation Denver Water, Xcel Energy, 
and DEN’s contractors and others with the permission of DEN, provided that such access shall 
not unreasonably interfere with CCC’s use of the License Property and exercise of the rights 
granted hereunder 

D.  No Cost to DEN.  All costs and expenses of activities conducted by CCC under 
this Agreement, and of all related work conducted by, through, or under CCC, shall be at no cost 
to the Department of Aviation except as may otherwise be specifically provided in the Tower 
Road Interchange Contract and its amendments and the Public Works IGA.  

E.  Prompt Pay.  Unless disputed in good faith, CCC agrees to promptly pay when 
due all bills, debts, and obligations incurred by it in connection with its Permitted Activities on 
City property hereunder, and not to permit the same to become delinquent, and to suffer no lien, 
mortgage, judgment, or execution to be filed against the DEN property or improvements thereon. 

F.  Permits.  Prior to the commencement of any construction or installation, CCC 
shall obtain and pay for all required building permits and other governmental approvals.  During 
the term of this License, (i) CCC shall maintain all necessary permits for construction 
stormwater discharges related to construction activities on the DEN Property; and (ii) DEN shall 
provide sufficient access and operational control to CCC over the DEN Property to implement 
the stormwater management plan. 

3.  CONSTRUCTION.     
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A.  Agreement with Public Works.  CCC shall install the portions of the Tower 
Road Improvements along Tower Road where it crosses DEN property in accordance with the 
requirements of the Tower Road Interchange Contract, as amended, the Public Works IGA, as 
applicable, and this License.   

B.  Submittal of Plans.  Designs for any work on DEN property shall be submitted 
to DEN for review before any work begins.  Submittals shall be in the format requested by DEN.  
DEN will respond to submittals verbally within two (2) working days and in writing within five 
(5) working days of receipt of the submittal.  

C.  Peña Ramps Project and Related Infrastructure.   CCC and DEN shall 
coordinate on the construction of the exit and entrance ramps and related infrastructure shown on 
the attached Exhibit B (“Peña Ramps Project”) as stated in this subsection rather than as stated 
in the PW IGA.  

1.  RFIs/Field Orders/Change Directives/Change Orders.  Requests for 
Information, field orders, change directives, and change orders shall be provided by CCC 
to DEN for review and response.  DEN will respond verbally within two (2) working 
days and will provide a written response, with an attached cover sheet, within five (5) 
working days from the date received.  

2.  Testing. CCC shall copy DEN through the DEN Representative on all 
environmental, geotechnical, and materials testing results, and other testing results 
available to CCC as may be requested by DEN.  

3.   QA/QC.  All CCC Quality Assurance/Quality Control reports shall be 
submitted to DEN through the DEN Representative on a daily, weekly, or monthly basis, 
as required by the agreement between CCC and its contractor or at the request of the 
DEN Landside Engineering Supervisor.   DEN reserves the right to perform QA audits, 
which may include additional inspections and testing. Any such audits will be at DEN 
expense.  .  CCC shall coordinate with the assigned QA staff to be included in all meeting 
invites, which includes but is not limited to Pre-Work, Preconstruction, Weekly, Safety, 
and onsite Meetings.       

4.  NCRs.  Non-Conformance Reports (NCRs) may be issued by the City and 
County of Denver through the DEN Representative, and shall serve as a record of non-
compliance.  CCC shall forward to DEN through the DEN Representative copies of any 
NCRs or other notices of non-compliance issued by any agency of the City and County of 
Denver.   

5. Streetlights.  The plans for the Peña Ramps Project include the 
installation of two high mast lights as directed by DEN, at CCC’s cost except to the 
extent Xcel Energy or another entity is responsible for the cost, and in cooperation with 
Xcel Energy, in accordance with existing Xcel Franchise Agreements and any other 
applicable agreements between Xcel Energy and the City.   

6.  As-Builts.  Upon completion of the Tower Road Improvements, CCC 
shall furnish to DEN a set of as-constructed record drawings in a form acceptable to 
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DEN, as well as proof of payment, contractor's affidavits, and full and final waivers of all 
liens for labor, services, or materials shall be documented.  CCC shall include in its 
agreements with its contractors provisions to defend and hold harmless City and the 
License Property.   

7.  Permits.  CCC’s obligation and responsibility for maintaining the License 
Property and the Tower Road Improvements as provided in the First Amendment and the 
Public Works IGA.  Notwithstanding the foregoing, CCC shall retain the obligation and 
responsibility for all SWMP obligationsuntil final stabilization is completed and a 
minimum of 70% vegetation is established.  DEN shall not be required to accept any 
improvements subject to the SWMP until CCC completes its requirements under the 
SWMP.  After acceptance by DEN, maintenance shall be in accordance with the Tower 
Road Interchange Contract and its First Amendment, the Public Works IGA, and any 
future amendment to these agreements. 

 
8.  Ponds. Two (2) water quality ponds will be constructed as required for the 

Peña Improvements.  These ponds are generally referred to as “Pond A” and “Pond B” 
and are depicted on Exhibit C.  Until termination of this License at Completion Date as 
stated in section 7.B, CCC shall be solely responsible for operations and maintenance of 
both Pond A and Pond B. After final accteptance by DEN and Public Works and 
termination of the License,  ongoing responsibility for operations and maintenance of 
both ponds shall be assumed by the City as follows: 

 
(i)  Pond A.  Operations and maintenance of Pond A shall be the sole 

responsibility of the City and County of Denver’s Department of Public 
Works consistent with its internal Standard Operating Procedures for such 
water quality infrastructure. 

(ii)  Pond B. Operations and maintenance of Pond B shall be the sole 
responsibility of DEN consistent with its internal Standard Operating 
Procedures for such water quality infrastructure. 

 
9.   Warranty Work. For one (1) year following final acceptance, CCC will 

pay for the repair, rehabilitation, or replacement required for the Peña Improvements due 
to (1) design defects, (2) defective materials, (3) failure to construct the roadway per 
approved plans and specifications.  CCC is not responsible for any failure resulting from 
Denver’s neglect or improper operation of facilities or the act of a third party for whom 
CCC is not responsible.  Design of such work must be submitted to DEN for review and 
approval before any related work begins. 

 
10. Completion Procedure. The parties shall use the following procedures to 

obtain acceptance and memorialize the Completion Date, as defined below, of the Peña 
Ramps Project: 

 
i.  CCC will send a letter to DEN stating the date all conditions stated 

in this License for acceptance are completed. 
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ii.  Within thirty days of receipt of such letter, DEN will either sign 
such letter agreeing to the stated Completion Date or send a written response 
stating its basis for disagreeing that the improvements are completed. 

a. If DEN disagrees that all conditions have been met, then 
within 30 days of the written disagreement from DEN, CCC will 
undertake with due diligence to address DEN’s stated concerns. 

 
b. Upon resolution of the concerns, DEN and CCC will sign a 

document confirming the Completion Date. 
 

4.   BONDS.  CCC or its contractors shall provide bonds as provided in the First 
Amendment and the Public Works IGA.   

5. TERM.  Subject to the provisions hereof, the rights and privileges granted herein 
shall commence upon execution of this Agreement by all parties. This Agreement shall not be 
terminated unless and until the agreement is cancelled or terminated as set forth in paragraph 8 
below. 

 
6. RETAINED RIGHTS OF DEN.   
 
A.  DEN reserves the right of use and occupancy of the DEN Property, subject to the 

rights granted herein, provided that DEN shall not unreasonably interfere with CCC’s use of the 
License Property and exercise of the rights granted hereunder.   

 
B.  DEN reserves the right to use any improvements constructed in connection with 

CCC’s exercises of its Permitted Activities for itself and its tenants, contractors, designees, 
successors, and assigns, and for public purposes.   

 
C.  The rights and privileges granted herein are subject to existing utilities, prior 

easements, rights-of-way, and other matters affecting title, and any needed FAA approvals or 
requirements.  Construction and/or operation and maintenance and use by CCC of the 
improvements constructed pursuant to the Permitted Activities shall be in such a manner as to 
not unreasonably conflict with the rights or obligations of DEN, or others with existing rights to 
use the License Property, nor to interfere with the operations by DEN with respect to such rights 
or obligations, nor to endanger lives and the safety of the public.  

 
D.  The City specifically reserves for itself and other assignees of City, without 

limitation, the right to cross the DEN Property, the right to place equipment or other utilities 
above, across and within the DEN Property, and all rights which do not unreasonably interfere 
with CCC’s use of the License Property and exercise of the rights granted hereunder. 

 
E.  DEN reserves the right to make its own future improvements on or adjacent to the 

Tower Road Improvements, including but not limited to adding turn lanes and a crossing of 
Tower Road for snow removal equipment or other maintenance vehicles.   

 
7. TERMINATION.  
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A.  Termination due to FAA request or requirement.  The parties understand and 
agree that all activities on the DEN Property, by any person, entity, or party, are subject to the 
regulation and control of the Federal Aviation Administration (“FAA”). Any portion or all of 
this Agreement may be terminated upon 30 days’ notice if the FAA requests or requires DEN to 
do so.  

B.  Termination at Completion Date.  This License shall terminate, for the Pena 
Ramps Project, when DEN accepts such work on the “Completion Date” and, for the Tower 
Road Widening Improvements, when Denver accepts such work accordance with the Public 
Works IGA.   DEN will accept the Pena Ramps Project when:  

i. construction of all improvements is complete in accordance with the Plans and 
the Project’s General Conditions; 

ii. all lanes of Pena Ramps Improvements are open to vehicular traffic;  

iii. all punchlist items (including defective material and non-conforming items 
identified prior to acceptance) have been completed; 

iv. as built survey and record drawings have been submitted and approved by 
DEN; and 

v. legal description boundaries have been submitted to and approved by DEN. 

DEN, in its reasonable discretion and in good faith, may establish other reasonable conditions of 
acceptance provided such conditions related to the conditions identified above and necessary for 
the proper acceptance of Pena Ramps Project in accordance with the Plans and are identified to 
CCC in writing within a reasonable time before such conditions would be imposed.  

Nothwithstanding the termination of this License, DEN shall provide CCC and its contractors 
with access as needed to complete warranty work for the Project.  

C.  Cooperation. The parties will cooperate to execute any documents necessary to 
terminate or reflect the termination of this Agreement.  Upon termination of this Agreement, the 
use of the Permitted Activities shall be controlled by the City and County of Denver’s Charter, 
ordinances, regulations, and any other easements, licenses, permits or any other agreements 
between the Parties. 

8. DAMAGE TO CITY PROPERTY.  Any property of the City and County of 
Denver damaged or destroyed by CCC incident to the exercise of the privileges herein granted 
shall be promptly repaired or replaced by CCC to the satisfaction of DEN, or in lieu of such 
repair or replacement, CCC shall, if so required by DEN, pay to the City money in an amount 
sufficient to compensate for the loss sustained by the City by reason of damage to or destruction 
of City property.  Any property of CCC damaged or destroyed by the City incident to the City’s 
exercise of its rights reserved hereunder shall be promptly repaired or replaced by the City, 
subject to appropriation if required, or in lieu of such repair or replacement, City shall pay to 
CCC, money in an amount sufficient to compensate for the loss sustained by CCC by reason of 
damage to or destruction of CCC property. 
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9. COMPLIANCE WITH ENVIRONMENTAL REQUIREMENTS.  CCC, in 
conducting any activity on the License Property, shall comply with all applicable local, state or 
federal environmental rules, regulations, statutes, laws or orders (collectively “Environmental 
Requirements”), including but not limited to Environmental Requirements regarding the 
storage, use and disposal of Hazardous Materials and regarding releases or threatened releases of 
Hazardous Materials to the environment.  For purposes of this Agreement, the term “Hazardous 
Materials” means substances, materials or waste, the generation, handling, storage, treatment or 
disposal of which is regulated by any local, state or federal government authority or laws, as a 
“hazardous waste,” “hazardous material,” “hazardous substance,” “pollutant” or “contaminant” 
and including, without limitation, those designated as a “hazardous substance” under Section 311 
or listed pursuant to Section 307 of the Clean Water Act (33 U.S.C. Secs. 1321, 1317), defined 
as a “hazardous waste” under Section 1004 of the Resource Conservation and Recovery Act (42 
U.S.C. Sec. 6903), or defined as a “hazardous substance” under Section 101 of the 
Comprehensive Environmental Response, Compensation, and Liability Act (42 U.S.C. Sec. 
9601), and, including, without limitation, petroleum products and byproducts, PCBs and 
asbestos. 

CCC shall acquire all necessary federal, state and local environmental permits and 
comply with all applicable federal, state and local environmental permit requirements relating to 
CCC’s use of the DEN Property.  CCC agrees to notify the Chief Executive Officer of the 
Department of Aviation, Airport Office Building, 8500 Pena Boulevard, Denver, Colorado 
80249-6340, (303) 342-4200, immediately if, during the course of the Work pursuant to this 
Agreement, CCC encounters any visible, odorous, or otherwise recognizable contamination of 
the DEN Property (“Existing Contamination”).  The City will, upon notification, perform 
reasonable and appropriate sampling and analysis of such Existing Contamination.  CCC shall 
proceed with the Permitted Activities at other locations on the License Property until the City has 
completed testing and/or remediation, if any, of the area in question. 

10. INSURANCE.  CCC or its contractors shall obtain and keep in force insurance 
policies as described in First Amendment and Public Works IGA 
 

11. INDEMNIFICATION BY CCC.  

A. General.  To the fullest extent permitted by Colorado law, CCC shall and shall require 
its contractors working on the License Property to indemnify, defend, and hold harmless the 
City, its appointed and elected officials, agents and employees as provided in the First 
Amendment and the Public Works IGA.   

A. Nothing herein shall be construed as a waiver of the protections afforded to either 
party by the Colorado Governmental Immunity Act, C.R.S. § 24-10-101 et seq., as amended. 

 
B. CCC’s duty to defend and indemnify the City shall arise at the time written notice 

of the Claim is first provided to the City regardless of whether suit has been filed and even if 
CCC is not named as a Defendant. 

 
C. Insurance coverage requirements specified in this Agreement shall in no way 

lessen or limit the liability of CCC under the terms of this indemnification obligation.  CCC may 
obtain, at its own expense, any additional insurance that it deems necessary for its or DEN’s 
protection. 
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D. This defense and indemnification obligation shall survive for three (3) years after 

expiration or termination of this Agreement, but shall not apply to any Claim accruing after the 
termination of the License.   

 
E. Environmental.  In the case of the release, spill, discharge, leak, disturbance or 

disposal (“Discharge”) of Hazardous Materials as a result of CCC’s or its contractor’s, 
subcontractor’s,  agent’s and representative’s activities on the License Property, CCC shall 
immediately control and diligently remediate all media contaminated  by such Release to 
applicable federal, state and local standards.  CCC shall reimburse the City for any penalties and 
all reasonable costs and expenses, including without limitation, reasonable attorney’s fees 
incurred by the City as a result of the Discharge by CCC or its contractors, subcontractors, agents 
and representatives of any Hazardous Materials on the License Property.  CCC shall also 
immediately notify the City in writing of the Discharge of Hazardous Materials and the control 
and remediation response actions taken by CCC, and any responses, notifications actions taken 
by any federal, state or local agency with regard to such Discharge.  CCC shall make available to 
the City for inspection and copying, upon reasonable notice and at reasonable times, any 
requirement under this Section.  If there is a requirement to file any notice or report of a release 
or threatened release of any Hazardous Materials at, on, under, or migrating from the License 
Property, CCC shall provide copies of all results of such report or notice to the City.  The 
provisions of this section shall expressly survive the termination of this Agreement. 

 
F. At the City’s reasonable request, CCC shall conduct testing and monitoring as is 

necessary to determine whether any Hazardous Materials have entered the soil, groundwater or 
surface water on or under the License Property due to CCC’s use or occupation of the License 
Property.  CCC shall provide copies of all results of such testing and monitoring to the City. 

12. NOTICES.  Any notices or demands provided for herein shall be in writing and 
shall be deemed effectively given or made (i) immediately when served personally upon the 
party to be notified, (ii) immediately upon confirmation of facsimile transmission to the party to 
be notified if on a business day and given before 5:00 p.m. local time in the time zone of the 
recipient (or on the next business day if  given after 5:00 p.m. on a business day), (iii) three (3) 
business days after being sent to the party to be notified by United States registered or certified 
mail, return receipt requested, postage prepaid, or (iv) one (1) business day after being sent to the 
party to be notified by reputable overnight courier, prepaid, return receipt acknowledged, all of 
the foregoing (i) though (iv) to the address, or facsimile number, as applicable, of such party set 
forth below or to such other address as such party may last have designated by notice hereunder: 

 To DEN:  Chief Executive Officer  
    Denver International Airport 
    8500 Pena Boulevard, Ninth Floor 
    Denver, Colorado 80249-6340 
 
 with a copy to:  DEN Legal, Chief Counsel 
    Denver, International Airport 
    8500 Pena Boulevard, Ninth Floor 
    Denver, Colorado 80249-6340 
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 To CCC:  Director of Public Works 
    City of Commerce City 
    7887 E. 60th Avenue 
    Commerce City, CO 80022 
 
 with a copy to:  City Attorney 

City of Commerce City 
    7887 E. 60th Avenue 
    Commerce City, CO 80022 
   
 Rejection or refusal to accept delivery or the inability to deliver because of changed 
address of which no notice was given shall be deemed to be receipt of notice as of the date such 
notice was deposited in the mail or delivered to the courier or transmitted via confirmed 
facsimile.  When used in this Agreement, a “business day” shall mean a weekday which is not a 
federal or State of Colorado holiday. 

13. COMPLIANCE WITH LAWS.  All persons or entities utilizing the License 
Property pursuant to this Agreement must observe and comply with any applicable provisions of 
the Charter, ordinances and rules and regulations of the City, as provided in the Tower Road 
Interchange Contract Section 8 as amended by the First Amendment for the Peña Improvements, 
or the Public Works IGA for the Tower Road Improvements.   

14. NON-EXCLUSIVE LICENSE.  The rights of CCC hereunder are non- 
exclusive to CCC and shall not constitute an interest in real property and shall not run with the 
land.  Subject to the foregoing, this Agreement shall be binding on the parties hereto and their 
successors and assigns.   

15. VENUE.  This Agreement shall be deemed to have been made in, and shall be 
construed in accordance with the laws of the State of Colorado and the Charter and Ordinances 
of the City and County of Denver.  For the resolution of any dispute arising hereunder, venue 
shall be in the courts of the City and County of Denver, State of Colorado. 

16. SEVERABILITY.  In case any one or more of the provisions contained in the 
Agreement shall for any reason be held to be invalid, illegal or unenforceable in any respect, 
such invalidity, illegality or unenforceability shall not affect any other provision hereof, and this 
Agreement shall be construed as if such invalid, illegal or unenforceable provision had never 
been contained herein. 

17. AGREEMENT SUBORDINATE TO AGREEMENTS WITH UNITED 
STATES.  This Agreement is subject and subordinate to terms, reservations, restrictions and 
conditions of any existing or future agreements between the City and the United States, the 
execution of which has been or may be required as a condition precedent to the transfer of 
federal rights or property to the City for airport purposes and the expenditure of federal funds for 
the development of the City’s airport system.  

18. NO MODIFICATION OF IGAS. Nothing in this Agreement shall be deemed or 
construed to modify or amend the Tower Road Interchange Contract, as amended by the First 
Amendment, or the Public Works IGA. 
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19. BOND ORDINANCES.  This Agreement is in all respects subject and 
subordinate to any and all City applicable bond ordinances for the City’s airport system and to 
any other bond ordinances which should amend, supplement or replace such bond ordinances.  

20. NONDISCRIMINATION.  In connection with the performance of work under 
this Agreement, CCC may not refuse to hire, discharge, promote or demote, or discriminate in 
matters of compensation against any person otherwise qualified, solely because of race, color, 
religion, national origin, gender, age, military status, sexual orientation, gender variation, marital 
status, or physical or mental disability.  CCC shall cause the foregoing to be inserted in all 
subcontracts hereunder. 

21. FINAL APPROVAL.  This Agreement is expressly subject to and shall not be or 
become effective or binding on the City until approved by the City Council and fully executed by 
all signatories of the City and County of Denver.   

22. SUBJECT TO APPROPRIATION.  All obligations of either Party under this 
Agreement are subject to the prior appropriation and deposit or encumbrance of funds expressly 
made through each Party’s legally required budgeting, authorization, and appropriation process, 
and authorization by the FAA where required.  The Parties acknowledge that they do not through 
this Agreement irrevocably pledge present cash reserved for payments in future years, and that 
this Agreement is not intended to create multiple fiscal year direct or indirect debt or obligation 
of the Parties.  

 
23. NO THIRD-PARTY BENEFICIARIES. This agreement is for the benefit of 

DEN and CCC only. This agreement shall not grant any status or right to any third party, 
specifically any owner of any property or any owner of any abutting property who is not a party 
to or assignee of this Agreement, to make any claim as a third party beneficiary, or for 
deprivation of any right, violation of any vesting or rights, or any other claims. 

 
24. NO WAIVER. In no event shall any performance hereunder constitute or 

beconstrued to be a waiver by any Party of any breach of covenant or condition or of any 
defaultwhich may then exist. The rendering of any such performance when any such breach or 
default exists shall in no way impair or prejudice any right of remedy available with respect to 
such breach or default. Further, no assent, expressed or implied, to any breach of any one or 
more covenants, provisions, or conditions of this Agreement shall be deemed or taken to be a 
waiver of any other default or breach. 
 

[END OF AGREEMENT; SIGNATURE PAGES AND EXHIBITS FOLLOW] 
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THE LOCATION OF ALL UTILITIES PRIOR TO THE

COMMENCEMENT OF ANY CONSTRUCTION ACTIVITIES.

Know what's below.

 Call before you dig.

FINANCIAL RESPONSIBILITY  -
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TOWER ROAD AND PEÑA BOULEVARD IMPROVEMENTS
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