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After recording, please return to: 

_____________________________ 

_____________________________ 

_____________________________ 

 

 

 

 

 

 

 

ACCESS AND STORM SEWER EASEMENT  

AND  

TEMPORARY GRADING EASEMENT AGREEMENT 

 

 THIS ACCESS EASEMENT AND TEMPORARY GRADING EASEMENT 

AGREEMENT (“Agreement”), is entered into this ___ day of ___________, 2019, by and 

between the CITY AND COUNTY OF DENVER, a home rule city and municipal corporation of 

the State of Colorado, whose address is 1437 Bannock Street, Denver, Colorado (“City”) and 

O’FALLON’S, LLC, a Colorado limited liability company (“Grantee”).   

 

RECITALS 

 

A. Grantee is the owner of that certain real property located in City and County of 

Denver, Colorado, as more particularly described on Exhibit “A” attached hereto and 

made a part hereof (“Grantee Property”). 

 

B. The Grantee Property does not abut a publicly dedicated road, and therefore access to 

and from a publicly dedicated road requires Grantee to traverse certain City owned 

land. 

 

C. Grantee has requested from the City an access easement for pedestrian and vehicular 

ingress, egress and access to Grantee Property over certain portions of City owned 

land. 

 

D. Grantee has further requested from the City a temporary grading easement over those 

portions of City owned land to allow for Grantee to construct the necessary 

improvements needed for the access road to Grantee Property. 

 

E. Located on Grantee’s Property is a water detention facility and Grantee desires to 

install, maintain and repair on City owned land a storm sewer pipe and other 

improvements to provide drainage into such water detention facility. 

 

F. City desires to grant to Grantee the access easement for ingress and egress to 

Grantee’s Property and a temporary grading easement for those purposes set forth 
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herein, effective upon the City’s signing and delivery of this Agreement to Grantee 

(“Effective Date”). 

 

NOW, THEREFORE, in consideration of the mutual covenants, terms, conditions, 

restrictions, and requirements contained herein, the City and the Grantee agree as follows: 

  

1. Grant of Access.  The City grants and conveys to Grantee a non-exclusive 

easement to have and to hold the right to enter upon, across, and through the lands located in the 

City and County of Denver and described in Exhibit “B”, attached hereto and incorporated 

herein for the sole purpose of pedestrian and vehicular access, ingress and egress (“Access 

Easement”).  The Access Easement or any portion thereof shall automatically terminate upon 

that portion of such area of the Access Easement designated as public street right-of-way by the 

City. Any portion of the Access Easement not so designated as public right-of-way shall remain 

in full force and effect. 

2. Grant of Storm Sewer Easement. The City grants and conveys to Grantee a non-

exclusive easement to have to hold the right to enter upon, across, and through the lands located 

in the City and County of Denver and described in Exhibit “C”, attached hereto and 

incorporated for the sole purpose of installing, maintaining and repairing a storm sewer pipe and 

a riprap outlet (“Storm Sewer Easement”). 

3. Grant of Temporary Grading Easement.  The City grants and conveys to Grantee 

a temporary, non-exclusive grading easement over, upon and across the land located in the City 

and County of Denver and described in Exhibit “D”, attached hereto and incorporated herein 

(“Temporary Grading Easement”).  The Access Easement, Storm Sewer Easement and the 

Temporary Grading Easement are sometimes collectively referred to herein as the “Easement 

Areas.” 

 

a) Purpose of Temporary Grading Easement.  The purpose of the Temporary Grading 

Easement Area is to permit Grantee, its agent, contractors, consultants and 

employees, to enter upon the Temporary Grading Easement area to change the 

grading to accommodate the improvements constructed within the Access Easement 

and the Storm Sewer Easement pursuant to and consistent with the final City 

approved and signed version of the “Erosion Control Permit Plan Set”, prepared by 

Creative Civil Solution, Project No. 15007, DS Project No. 2015-D-00174. 

 

b) Termination of Temporary Grading Easement.  The Temporary Grading Easement 

shall commence upon the Effective Date and shall expire thirty (30) days after 

completion of the grading work and construction of improvements as described 

above, but in no event later than December 31, 2020.  Such expiration shall have no 

effect on the Access Easement and Storm Sewer Easement. Prior to expiration of the 

Temporary Grading Easement, Grantee shall restore the surface of the Temporary 

Grading Easement area which is disturbed by Grantee’s exercise of its rights under 

this Agreement, to as near a condition as existed prior to Grantee’s entry on 

Temporary Grading Easement area. 
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4. Plans. The final one hundred percent (100%) completed “Erosion Control Permit 

Plan Set”, prepared by Creative Civil Solution, Project No. 15007, DS Project No. 2015-D-

00174 that are approved in writing by the City’s Public Works – Development Engineering 

Services are hereinafter referred as the “Plans”. The Plans are hereby made a part of this 

Agreement by reference.  No changes in the Plans shall be made unless the City has consented to 

such changes in writing. The City’s review and approval of the Plans in no way relieves the 

Grantee or its contractors or agents from their responsibilities, obligations and/or liabilities under 

this Agreement, and will be approved with the understanding that the City makes no 

representations or warranty as to the validity, accuracy, legal compliance or completeness of the 

Plans and that any reliance by the Grantee or its contractors or its agents on the Plans is at the 

risk of the Grantee and such contractors or agents. 

5. Retained Rights of the City.  The City retains the right to the undisturbed use and 

occupancy of the Easement Areas and any adjacent property owned by the City insofar as such 

use and occupancy is consistent with and does not impair any grant in this Agreement, except as 

otherwise provided in this Agreement, including the right to grant additional easements for 

utilities or otherwise within the Easement Areas.  The City shall allow the Grantee reasonable 

and sufficient access, ingress, and egress within the Easement Areas.  The City shall not 

construct or place any permanent structure within the Easement Areas without prior written 

consent of the Grantee, which approval shall not be unreasonably delayed, withheld, or 

conditioned.  

 6. Covenants of the Grantee.   

(a)     The Grantee’s use of the Easement Areas shall not interfere with the 

City’s ability to use the Easement Areas or the City’s adjacent property, except as otherwise set 

forth herein. 

 (b)   The Grantee shall complete the initial construction and installation of the 

physical improvements necessary for Grantee’s use of the Access Easement and Storm Sewer 

Easement in accordance with the Plans. Following Grantee’s initial construction of the 

improvements within the Access Easement and Storm Sewer Easement, Grantee, at its sole cost 

and expense, shall maintain, repair and replace such improvements in accordance with the City’s 

standards and requirements, including but not limited to standards and requirements contained in 

the Plans. 

(c) All work done by the Grantee within the Easement Areas shall be done at 

the Grantee’s sole cost and expense, in a good and workmanlike manner, in compliance with all 

applicable laws and regulations, including the Plans, and free of mechanics’ or materialmen’s 

liens.   

 (d)   The Grantee shall not cause or permit any Hazardous Substance to be 

used, stored, generated, or disposed of on or in the Easement Areas by Grantee, Grantee’s agents, 

employees, contractors, or invitees.  If Hazardous Substances are used, stored, generated or 

disposed of on or in the Easement Areas, or if the Easement Areas become contaminated in any 

manner due to the actions or inactions of the Grantee, Grantee shall indemnify and hold harmless 

the City form any and all claims, damages, fines, judgments, penalties, costs, liabilities, or loses 

(including, without limitation, a decrease in value of the Easement Areas and any and all sums 
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paid for settlement of claims, attorneys’ fees, consultant, and expert fees) arising as a result of 

those actions or inactions by Grantee.  This indemnification includes, without limitation, any and 

all costs incurred because of any investigation of the site or any cleanup, removal, or restoration 

mandated by a federal, state or local agency or political subdivision. Without limitation of the 

foregoing, if Grantee causes or permits the presence of any hazardous Substance on the 

Easement Areas and that results in contamination, Grantee shall promptly, at its sole expense, 

take any and all necessary actions to return the Easement Area to the condition existing prior to 

the presence of any such Hazardous Substance.  Grantee shall first obtain the City’s approval for 

any such remedial action.  As used herein, “Hazardous Substance” means any substance that is 

defined as “toxic”, “hazardous waste” or a “hazardous substance” or that is toxic, ignitable, 

reactive, or corrosive, and is regulated by any local government, the State of Colorado or the 

United States, including asbestos, asbestos containing material, polychlorobiphenyls (“PCB”), 

and petroleum. 

 

7. No Representations.  The City makes no representation or warranty of any kind 

with respect to the condition of the Easement Areas.  The Grantee accepts the Easement Areas in 

“AS-IS” condition, WITH ALL FAULTS AND AT THE GRANTEE’S OWN RISK, without 

any warranty, express or implied, including without limitation, any warranty of merchantability, 

liability, fitness or fitness for a particular purpose, all such warranties being hereby expressly 

disclaimed by the City. 

 

8. Defense and Indemnity.  The Grantee shall defend, reimburse, indemnify and hold 

harmless the City, its appointed officials, agents and employees for, from and against any and all 

liabilities, claims, judgments, suits or demands for damages to persons or property arising out of, 

resulting from, or relating to the rights and uses granted to Grantee herein (“Claims”), unless 

such Claims have been specifically determined by the trier of fact to be the sole negligence of the 

City.  This indemnity shall be interpreted in the broadest possible manner to indemnify the City 

for any acts or omissions of Grantee or its agents, invitees or subcontractors either passive or 

active, irrespective of fault, including City’s concurrent negligence whether active or passive, 

except for the sole negligence of the City. Grantee’s duty to defend and indemnify the City shall 

arise at the time of written notice of the Claim first provided to the City regardless of whether the 

claimant has file suit on the Claim.  Grantee’s duty to defend and indemnify the City arises even 

if the City is the only party sued by claimant and/or claimant alleges that the City’s negligence 

was the sole cause of claimant’s damages.  The Grantee shall defend any and all Claims which 

may be brought or threatened against the City and will pay of behalf of the City any expenses 

incurred by reason of such Claims including, but not limited to, court costs and attorney fees 

incurred in defending and investigating such Claims or seeking to enforce this indemnity 

obligation.  Such payments on behalf of the City shall be in addition to any other legal remedies 

available to the City and shall not be considered the City’s exclusive remedy.  Insurance 

coverage shall in no way lessen or limit the liability of the grantee under this indemnification 

obligation.  This defense and indemnification obligation shall survive the termination of this 

Easement. 

 

9. Governing Law; Venue.  Each and every term, condition, or covenant of this 

Agreement is subject to and shall be construed in accordance with the provisions of Colorado 
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law, any applicable federal law, the Charter of the City and County of Denver, and the 

ordinances, regulations, and Executive Orders enacted and/or promulgated pursuant to the 

Charter.  The applicable law, together with the Charter, Revised Municipal Code and regulations 

of the City and County of Denver, as the same may be amended from time to time, are expressly 

incorporated into this Agreement as if fully set out by this reference.  Venue for any action 

relating to this Agreement shall be in the State District Court in the City and County of Denver, 

Colorado unless otherwise required by law. 

 

10. Successors and Assigns and Running With the Land.  The provisions of this 

Agreement shall inure to the benefit of and bind the successors and assigns of the parties and all 

covenants herein shall apply to and run with the land.   

 

11. Authorization.  The Grantee represents that the signatories to this Agreement have 

the authority to execute this Agreement on behalf of Grantee. 

 

12. Severability.  The promises and covenants in this Agreement are several in nature.  

Should any one or more of the provisions of this Agreement be judicially adjudged invalid or 

unenforceable, the judgment shall not affect, impair, or invalidate the remaining provisions of 

this Agreement if the intent of the City and Grantee can be fulfilled. 

 

13. Notices.  All notices under this Agreement shall be in writing and shall be 

personally delivered or mailed by registered or certified United States mail, postage prepaid, 

return receipt requested, to the parties at the addresses given below or at such other address that 

may be specified by written notice in accordance with this paragraph: 

 

If to Denver:  Mayor 

   1437 Bannock Street, Room 350 

   Denver, Colorado  80202 

 

With copies to: Denver City Attorney 

   201 W. Colfax Ave., Dept. 1207 

   Denver, Colorado  80202 

 

   Manager of  Public Works 

   201 W. Colfax, Department 601 

   Denver, CO 80202 

 

 

If to Grantee:  O’Fallon’s, LLC 

   3435 Belcaro Drive 

   Denver, CO 80209 

 

 

14. Amendments.  No subsequent novation, renewal, addition, deletion, or other 

amendment shall have any force or effect unless embodied in a written amendment to this 
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Agreement properly executed by the parties.  No oral representation by any officer or employee 

of the City at variance with the terms and conditions of this Agreement or any written 

amendment to this Agreement shall have any force or effect nor bind the City.  This Agreement 

and any amendments to it shall be binding upon the parties and their successors and assigns.  

Amendments to this Agreement may require approval of the City Council if required by the City 

Charter and must be fully executed by the City and the Grantee. 

 

15. Appropriation by City Council.  All obligations of the City under and pursuant to 

this Agreement, if any, are subject to prior appropriations of monies expressly made by the City 

Council for the purposes of this Agreement and paid into the Treasury of the City.   

 

[SIGNATURE PAGES FOLLOW; REMAINDER OF PAGE INTENTIONALLY LEFT 

BLANK] 

 

 

 

 



Contract Control Number:  FINAN-201952234-00 
Contractor Name:   O'FALLON'S, INC 
 
 
IN WITNESS WHEREOF, the parties have set their hands and affixed their seals at 
Denver, Colorado as of:  
 
 
 
SEAL CITY AND COUNTY OF DENVER: 

 
 
 

ATTEST: 
 
 
 
 
Clerk and Recorder, Ex-Officio Clerk of the City 
and County of Denver 
 

By:    
         
 
         Mayor 
        

  
APPROVED AS TO FORM: REGISTERED AND COUNTERSIGNED: 
 
Attorney for the City and County of Denver 
 
By:   
         
 
        Assistant City Attorney 
 
 

 
 
 
By:    
          
 
         Manager of Finance 
 
 
By:     
          
 
         Auditor 

  
 
  



Contract Control Number:  FINAN-201952234-00 
Contractor Name:   O'FALLON'S, INC 
 
 
 
 
         By: _______________________________________ 
 
 
 
         Name: _____________________________________ 
         (please print) 
 
         Title: _____________________________________ 
         (please print) 
 
 
 
 
                    ATTEST: [if required] 
 
 
         By: _______________________________________ 
 
 
 
         Name: _____________________________________ 
         (please print) 
 
 
         Title: _____________________________________ 
         (please print) 
 



IN WITNESS WHEREOF, the undersigned have hereunto set their hands and official seals 

on this \�ay ofNovember, 2019. 

STATE oF Co\av::odo 

cITY Oe:o \je;<' 

) 
) ss. 
) 

O'Fallon's Inc 

,,.--) /.· ... n;. 
/

By: J,/3/��A 
Name: David Keefe 
Title: President 

The foregoing instrument was acknowledged before me this (l..\-+'ctay of November, 2019 
by David Keefe as President of O'Fallon's Inc. 

Witness my hand and official seal. 

My commission expires: Am\ 2Jo 
I 

7-.02-� 

AVA KSOURI 
NOTARY PUBLIC 

STATE OF COLORADO 
NOTARY ID 20194016098 

My Commission Expires April 26. 2023 

� K1>6�" Notary P1 

_, 


























