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DEVELOPER AND COMMUNITY BENEFIT AGREEMENT AND
DECLARATION OF RESTRICTIVE COVENANTS

THIS DEVELOPER AND COMMUNITY BENEFIT AGREEMENT AND
DECLARATION OF RESTRICTIVE COVENANTS (this “Agreement”) is made and entered
into as of the 16th day of September, 2024, by and among Cherry Creek West Development
Company, LLC, a Delaware limited liability company (“Developer”), and with, to and for the
benefit of the Cherry Creek Steering Committee (the “CCSC”), a Colorado unincorporated
nonprofit organization representing and comprised of, among others, the Registered
Neighborhood Organizations of Cherry Creek North Neighborhood Association, a
Colorado nonprofit corporation (“CCNNA”) Cherry Creek East Association, a Colorado
nonprofit corporation (“CCEA”) Country Club Historic Neighborhood, Inc., a Colorado
nonprofit corporation (“CCHN”) and Hilltop Neighborhood Association, a Colorado nonprofit
corporation (“Hilltop”) (collectively CCNNA, CCEA, CCHN and Hilltop, the “Area RNOs”
and together with the Developer, the “Parties”), all with the consent of Temple Hoyne Buell
Foundation, a Colorado nonprofit corporation (“Buell”), and TCCLP (defined below).
Capitalized terms used in this Agreement shall have the meaning given such terms where
parenthetically defined or, if not parenthetically defined, in Section 1.01 of this Agreement.

RECITALS:

A Each of the Area RNOs is a registered “neighborhood organization” (RNO) formed
as Colorado non-profit corporations and registered under Sections 12-91 through 12-98 of the
Denver Municipal Code in effect as of the date of this Agreement, which is defined in Section 12-
92 of the Code to mean “a voluntary group of individual residents and owners of real property,
including businesses, within a certain prescribed area of the city, and/or a coalition of such groups
formed for the purpose of collectively addressing issues and interest common to and widely
perceived throughout the Cherry Creek statistical neighborhood and the surrounding
neighborhoods”.

B. Buell is the fee owner of that certain real property consisting of approximately
12.86 acres, which is more particularly described on Exhibit A attached hereto and incorporated
herein (the “Property”’). Taubman-Cherry Creek Limited Partnership (“TCCLP”) is the ground
lessee of the Property, and TCCLP and Developer, with the consent and approval of Buell on the
conditions and requirements set forth therein, have entered into a Sub-Ground Lease dated August
18, 2023 (“Sub-Ground Lease”), with respect to the Property.

C. Developer desires to develop the Property in accordance with the Sub-Ground
Lease and one or more future Site Plans for the development of the Property (as may be modified
from time to time to reflect regulatory, design, and construction-related revisions, the “Site Plan”)
to be submitted to the City for approval in conformance with the Code and this Agreement
(“Project”), and as generally contemplated in the conceptual plans set forth in the Presentation
Materials , and, to that end, Developer, with the written consent of and authorization from Buell,
filed an application for rezoning of the Property to the Planned Unit Development District pursuant
to the PUD-G 36 (“PUD-G 36 ") under the Code accepted as of May 31, 2024, and to which the
City has assigned the number 2022i-00264 (the “Rezoning Application”™).
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D. The CCSC and the Area RNOs are the official neighborhood organizations for the
area known as the Cherry Creek statistical neighborhood and immediately surrounding residential
areas (collectively, the “Cherry Creek Area”) in which the Property is located and. In connection
with the development of the Property, Developer has notified and presented the proposed Project
as set forth in the Presentation Materials to the CCSC and the Area RNOs for a period in excess
of two and a half years through multiple meetings and presentation of the Presentation Materials
in person meetings, by on-line platform meetings and through the Developer’s detailed website
www.CherryCreekWest.com.

E. The CCSC and the Area RNOs have worked collaboratively and individually as
organizations to disseminate the Project information throughout the Cherry Creek Area and sought
input from stakeholders and interested parties on the advantages and disadvantages of the Project
and has taken the concerns of residents and businesses into account in seeking to work with the
Developer to reach agreement on specific issues of concern to such residential and business
neighbors throughout the Cherry Creek Area, including perceived issues of density, traffic and
consistency of development form and context, with the intent of reaching agreement on those
community benefits for the Cherry Creek Area that will offset the perceived and expressed
concerns with the Project, its development and overall impact on the Cherry Creek Area.

F. The CCSC and the Area RNOs have each sought and obtained approval for the
Rezoning Application through their respective boards of directors in accordance with their Bylaws
(as noted on the signature page for each such entity) on the express condition of this Agreement
being entered into and implemented in accordance with the terms hereof and the same being
completed and recorded against the Property prior to proceeding through the final City Council
approval process.

G. Developer, the CCSC and the Area RNOs now desire to set forth the agreements
with respect to the Property and the Project reached with and for the community benefit the CCSC
and the Area RNOs, including its agreements concerning the land use concepts governing the
Property and the overall redevelopment of the Property, and the Project being developed and used
thereon in accordance with this Agreement.

NOW, THEREFORE, in consideration of the conditions of rezoning of the Property,
covenants, conditions, restrictions and undertakings set forth herein, and for ten dollars and other
good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged,
the Parties hereby agree as follows:

ARTICLE 1
DEFINITIONS
Section 1.01 Definitions and Interpretation. The following terms shall have the

respective meanings assigned to them in this Section 1.01unless otherwise parenthetically defined
elsewhere in this Agreement:
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http://www.cherrycreekwest.com/

“Affiliated Party” means a limited or general partner or member of Developer or any party
who controls or is controlled by Developer which has a legal right to develop any portion of the
Property.

“Agreement” means this Developer and Community Benefit Agreement and Declaration
of Restrictive Covenants, as it may be amended from time to time.

“Area RNOs” has the meaning given such term in the preamble to this Agreement.
“Buell” has the meaning given such term in the preamble to this Agreement.

“Board” means the board of directors of the Area RNOs, as appointed or elected pursuant
to the organizational documents and bylaws of each such Area RNO.

“Blueprint Denver” means the City’s integrated Land Use and Transportation
Comprehensive Plan 2040 adopted April 22, 2019, as amended from time to time.

“Building” has the meaning given such term in Section 2.02(1).
“CCEA” has the meaning given such term in the preamble to this Agreement.
“CCHN” has the meaning given such term in the preamble to this Agreement.

“CCN District” means the Cherry Creek North zone district set forth in the applicable
provisions of the Code, including without limitation Article 7, Section 7.2.5 and Section 7.3.

“CCNNA” has the meaning set forth in the preamble to this Agreement.

“CCSC” has the meaning given such term in the preamble to this Agreement.
“Changed Market Condition” has the meaning given such term in Section 2.02(a).
“Cherry Creek Area” has the meaning given such term in Recital D.

“City” means the City and County of Denver, State of Colorado.

“City-Owned Gateway Area” has the meaning given such term in Section 2.02(g).

“Code” means the Denver Municipal Code in effect as of the date of this Agreement, as
the same may be modified from time to time and includes the Denver zoning code and the Denver
building code and the rules and regulations promulgated thereunder.

“Cross Walk Porkchops” has the meaning given such term in Section 2.02(e)(ii).

“Design Standards and Guidelines” means those certain provisions of the Cherry Creek
North Design Standards and Guidelines applicable to “Subarea 3” to be adopted by the City.
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“Developer” has the meaning given such term in the initial paragraph of this Agreement,
together with its successors and assigns and together with any Affiliated Party that acquires the
right to develop or redevelop property within the Property.

“Development Documents” means, collectively, the Rezoning Application, the Site Plan
the City Development Agreement, the IMP, the TDM Plan and any and all documents and
instruments (including, without limitation, all building plans, permits and authorizations) by and
between Developer and the City or Developer and the CCSC and the Area RNOs or any third party
relating to the use, development or construction of the Project.

“Development Period” means the period commencing on the date upon which the
Rezoning Application is approved by the City, and continuing through the initial entitlement,
development, and final construction of the Project as evidenced by the certificates of occupancy
(temporary or final) for the use and occupancy of the last of the buildings to be constructed on the
Property in both the First Building Phase and the Final Building Phase pursuant to the Project
Documents.

“Event of Default” has the meaning given such term in Section 3.05.

“Final Building Phase” means the final phase of the proposed Project, which is intended
to include the western portion of the Property, including four (4) buildings and related
improvements and supporting infrastructure, substantially as shown in the Presentation Materials,
as the same may be modified pursuant to Section 2.01(b).

“First Building Phase” means the first phase of the proposed Project, which is intended to
include First Phase infrastructure improvements and three (3) buildings and related improvements
included on the eastern portion of the Property, substantially as shown in the Presentation
Materials, as the same may be modified pursuant to Section 2.01(b).

“First Phase” means the first phase of the proposed Project, which is intended to include
the eastern portion of the Property, including The Green, as generally depicted in the IMP and
including the infrastructure required under the IMP to include Clayton Lane, the bikeway
improvements, the Cherry Creek Trail improvements and related supporting infrastructure, as the
same may be modified pursuant to Section 2.01(b).

“Gateway Area” has the meaning given such term in Section 2.02(g).

“Gateway Improvements” means the infrastructure, whether signage, plantings, sculptures
or a combination thereof, to identify the Cherry Creek statistical neighborhood area as a separate
and unique area for residents and businesses that support the “urban center” context of the Cherry
Creek Area, including its rich residential, retail, art and mixed used character. This includes the
mixed-use character of the neighborhood and the importance of pedestrian links and emphasis on
pedestrian based travel, as such amenities are further described in the Cherry Creek Area Plan and
Blueprint Denver. To the extent required by the Legal Requirements, the Gateway Improvements
shall be approved by the City.

“Hilltop” has the meaning given such term in the preamble to this Agreement.
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“IMP” has the meaning given such term in Section 2.02(e)(1).
“Intersection Improvements” has the meaning given such term in Section 2.02(e)(ii).

“Legal Requirements” means all laws, rules, regulations, ordinances, codes, statues and
guidelines relating to the performance of Developer in connection with construction of
improvements on the Property, including, without limitation, those under the Code.

“Neighborhood Bikeway” has the meaning given such term in Section 2.02(e)(iii).
“Non-Vehicular Area” has the meaning given such term in Section 2.02(h).

“Notice of Default” has the meaning given such term in Section 3.05.

“Overall TDM Commitment” has the meaning given such term in Section 2.02(e)(i)(2).
“Parties” has the meaning given such term in the preamble to this Agreement.

“Presentation Materials” means the proposed site plan layout, building identification and
uses thereof that have been presented over time to the CCSC, as the same are set forth on Exhibit B
hereto.

“Project” has the meaning given such term in Recital C.

“Property” has the meaning given such term in Recital B.

“PUD-G 36” has the meaning given such term in Recital C.

“Recorded Covenants” has the meaning given such term in Section 3.02.

“Reset Event” means an event that impacts what Developer can or is willing to develop on
any undeveloped portions of the Property, which event occurs under the following conditions:
(i) such event occurs, or becomes applicable to the Property after the expiration of the fifteen year
vesting period established by the City Development Agreement (as the setting of such period is
allowed pursuant to C.R.S 24-68-104(2)) has expired, as the same may be extended after notice
and hearing, and (ii) such event involves a material change to the applicable Legal Requirements
that will apply to the Property on a going-forward basis, which may include without limitation
changes to the City’s affordable housing ordinance, applicable zoning regulations, urban design
standards, or other City policies or ordinances such that Developer is required by such changed
Legal Requirements to develop a substantially different project on the remaining undeveloped
portions of the Property than what is set forth in the Presentation Materials, as the same may be
modified pursuant to Section 2.01(b), or that substantially increased fees would be due in
connection therewith, or Developer reasonably determines, in its discretion that such changed
Legal Requirements would have a material and adverse impact upon the Project, including without
limitation financial impacts, relative to the Project contemplated by the Presentation Materials, as
the same may be modified pursuant to Section 2.01(b).

“Rezoning Application” has the meaning given such term in Recital C.
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“Site Plan” has the meaning given such term in Recital C.

“Sub-Ground Lease” has the meaning given such term in Recital B.

“TCCLP” has the meaning given such term in the preamble to this Agreement.
“TDM Plan” has the meaning given such term in Section 2.02(e)(i).

“The Green” has the meaning given such term in Section 2.02(f).

“Turn Lane” has the meaning given such term in Section 2.02(e)(ii).

Section 1.02 Use of Defined Terms. Unless the context clearly requires otherwise, as
used in this Agreement, words of the masculine, feminine or neuter gender shall be construed to
include each other gender and words of the singular number shall be construed to include the plural
number, and vice versa. This Agreement and all the terms and provisions hereof shall be construed
to effectuate the purposes set forth herein and to sustain the validity hereof.

Section 1.03 Titles and Headings. The titles and headings of the sections of this
Agreement have been inserted for convenience of reference only, and are not to be considered a
part hereof and shall not in any way modify or restrict any of the terms or provisions hereof or be
considered or given any effect in construing this Agreement or any provisions hereof or in
ascertaining intent, if any question of intent shall arise.

ARTICLE 2

DEVELOPMENT OBLIGATIONS AND REQUIREMENTS

Section 2.01 Development of the Property Generally; Process and Requirements.
The recitals set forth above are incorporated herein. In connection with the request for approval
of the proposed changes pursuant to the Rezoning Application being made to the City, and in
connection with ownership, development, construction and use of the Project on the Property or
on any portion of the Property, Developer covenants and agrees as follows:

@) Rezoning. Developer shall seek approval from the City for a change
in the zoning for the Property in a manner consistent with the Rezoning Application.
Developer agrees that the use of the Property will be subject to the limitations and
agreements set forth in this Agreement.

(b) Development Process; Ongoing Communications to the CCSC and
Area RNOs. Developer shall notify the City of this Agreement in connection with
the processing of the Rezoning Application and the future Site Plan and site planning
process for the Project. In connection with the completion of the Development
Documents and the Site Plan process, during the Development Period, Developer
agrees to continue to seek to implement the development of the Project in substantial
compliance with the spirit and intent of the Presentation Materials, as the same may
be further defined and fleshed out in the site planning process with the City and
pursuant to Section 2.01(b). In furtherance of the foregoing, the CCSC and the Area
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RNOs acknowledge that the Presentation Materials are intended to serve as a
conceptual depiction of the Project, and that Developer has not, as of the date of this
Agreement, completed economic or market analysis, design, engineering, or
construction drawings of any buildings, infrastructure, landscaping, or other
improvements with respect to the Project, and that Developer will have the right to
further develop the specific designs of the Project which may necessarily include
changes to the Presentation Materials from time to time in order to reflect the
progression of the Project, and such Presentation Materials may be modified by
Developer to reflect the foregoing, including without limitation modifications with
respect to the location of buildings, uses, open space, landscaping, and accessways
within the Project; provided, however, that in no event shall such modifications be
deemed to waive or in any way limit the applicable terms and conditions of this
Agreement, including without limitation, the covenants and restrictions set forth in
Section 2.02, without the approval of the CCSC, as set forth in Section 3.08.
Developer shall keep the CCSC and the Area RNOs reasonably informed, including
without limitation, upon request from the CCSC, by presentation at the regularly
scheduled meetings with the CCSC generally and from time to time at general
meetings of the Area RNOs, as to the status of development of the Project, including
updates regarding the Rezoning Application and the Site Plan process and
presentation of the design development of the Project, including overall elevations
and materials selected by Developer for the Project, and further progression of the
designs as compared to the Presentation Materials in accordance with the foregoing
sentence. Upon request from the CCSC during the Development Period, Developer
shall also provide to the CCSC a copy of the traffic and mobility study(s) submitted
to the City in connection with each Site Plan process.

Q) The CCSC, as Main Contact. For all purposes pursuant to
this Agreement, including without limitation of notice and presentations,
the Area RNOs agree that the CCSC shall be the main point of contact for
communications with the Developer, and further that all Area RNOs shall
be deemed to have received notice hereunder if Developer has notified the
CCSC in accordance with the applicable provisions of this Agreement. The
CCSC shall work with the Area RNOs to disseminate information to the
members of the CCSC who, in turn, shall communicate the information as
appropriate to the members of their respective Area RNOs.

(i) Limitation on Developer Requirements for Area RNO
Participation. Developer shall deliver all notices, presentations and
materials required hereunder to the CCSC and shall not be responsible for
duplicative notices or updated presentations to the Area RNOs; provided,
however, that, during the Development Period, Developer will participate
in periodic general meeting or board presentations to the Area RNOs at their
reasonable request and upon prior written notice and request, not to exceed
twice per year. Area RNOs shall direct questions or concerns with the
application of this Agreement to the CCSC, which shall be responsible to
addressing such concerns that are common to the Area RNOs and which
focus on the implementation or enforcement of this Agreement.




(©) Limitation on Buell’s and TCCLP’s Liability. Notwithstanding
anything to the contrary in this Agreement, the Parties acknowledge and agree that
Buell’s and TCCLP’s execution of the attached consents to this Agreement are
solely in their respective capacities as the owner and ground lessee of the Property,
and shall not in any event be deemed an assumption of any obligations or other
liability hereunder by Buell or TCCLP, unless and until Buell or TCCLP has
assumed the role of Developer hereunder, whereupon Buell, TCCLP, or its
respective assignee shall be deemed the “Developer” hereunder.

(d) Developer to Remain Primary Developer. Except with respect to the
right of Buell or TCCLP to take over as developer or remove Developer as the
developer under the Sub-Ground Lease, or upon the exercise of the rights and
remedies of Developer’s lenders and investors under their applicable investment and
loan documents to replace Developer as the developer, or further subject to the
exercise of Developer’s own rights and remedies to exit the Project, in its discretion,
Developer agrees to remain the primary developer for the Property and shall not
transfer its development rights pursuant to the Sub-Ground Lease to any sub-
developer or third party developer without the prior written consent of the CCSC
and the Area RNOs.

Section 2.02 Permitted Uses, Covenants and Restrictions. Developer intends to

construct on the Property a mixed-use Project containing, at completion of the Development
Period, a minimum number of affordable housing units required to qualify as “IRUs” pursuant to
the City Development Agreement, but Developer shall make available not less than 99 affordable
housing units meeting the definition of “IRUs” thereunder. Developer may construct, erect, use
and maintain improvements permitted in the proposed PUD-G 36 pursuant to the Code and as
outlined in the Rezoning Application for the Property, subject to the following covenants,
conditions and restrictions:
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@) Uses. Uses of the Property may include any uses allowed under
PUD-G 36, except that, for a period commencing on the date of approval of the
Rezoning Application and expiring on the earlier of 20 years following such date or
the date of the occurrence of a Reset Event, no building in the Project shall be used
for “dental/medical office and clinic” uses, as that term is defined by
Section 11.12.4.6.B.1 of the Code; provided, however, that nothing in this
Section 2.02 shall be deemed to prohibit (i) any medical related uses for which the
primary services do not include the in-person treatment of patients or clients,
including, without limitation, office uses related to the development, financing or
sale of medical devices, (ii) any medical related uses, including without limitation
physical therapy, acupuncture, and other “medical concierge” type uses established
in connection with another primary use, such as a gym or fitness center, residential,
or office use, and available only to members, customers, and/or tenants of such
primary use, (iii) any day spa and boutique uses, or (iv) any dental offices and clinic
that do not provide medical services unless otherwise permitted pursuant to clauses
(i), (ii), or (iii). Notwithstanding the foregoing, if after a period of ten (10) years,
the Developer reasonably determines through a market analysis that the anticipated
Final Building Phase cannot be used for the anticipated uses as restricted herein,
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then Developer shall deliver to the CCSC written notice of such changed condition
(a “Changed Market Condition”) setting forth the Changed Market Condition
explanation for such proposed changes and describing the modifications in detail in
a proposed draft amendment to this Agreement. Upon receipt of such Changed
Market Condition notice, the CCSC shall engage the Developer, the CCSC members
and the Area RNOs in discussions with the Developer to review any such proposed
changes and the underlying Changed Market Conditions which are the basis
therefor. Developer shall invite the City planning and zoning representatives
working on such revised plans and shall allow the CCSC and Area RNOs to
comment upon the revisions. The CCSC and the Area RNOs agree to use reasonable
good faith efforts to address and reach approval of Developer’s request to amend the
Agreement to include the proposed changes. In making its determination on
consenting to and approving such changes, the CCSC shall be entitled to examine
(1) any increased traffic studies reflecting updated traffic data for the area and for the
revised project uses and any then-existing improvements to the traffic corridor in the
Cherry Creek Area, including whether bus rapid transit or other transit
improvements have been made by the City, DRCOG or RTD, (ii) any increased
needs of the greater Cherry Creek Area community for uses otherwise not allowed
pursuant to this Agreement, (iii) any increased and more robust infrastructure that
has been implemented in connection with or following the completion of the first
phase of the Project, and (iv) the manner in which the First Building Phase of the
Project development has been successful in bringing to the Cherry Creek Area the
material benefits intended to be provided pursuant to this Agreement.

(b) Car Parking. The parking garage to be constructed below grade as
part of the Project will provide parking for cars, the number of spaces for which shall
meet or exceed the minimum number of parking spaces required by PUD-G 36 for
uses in the Project. Notwithstanding the foregoing, Developer shall not voluntarily
agree to any requirements that would provide for a maximum parking requirement.
The exact number of spaces in excess of the minimum required for the Project, if
any, shall be determined through the Site Plan review process with the City.

(©) Bike Parking; Biking Infrastructure and Facilities for the Benefit
of the Community. Bicycle parking areas shall meet or exceed the number required
by PUD-G 36 for the uses in the Project. The exact number of bicycle parking areas
in excess of the minimum required for the Project, if any, shall be determined
through the Site Plan review process with the City. In addition, Developer shall
develop as a part of the First Phase of the Project a bike mobility hub for the storage,
use and facilitation of bikers as contemplated by the TDM Plan.

(d) Site and Overall Design Standards. Developer shall continue to
design the Project through the City Site Development Review process and shall seek
to implement, to the extent possible, the spirit and intent of the design set forth in
the Presentation Materials, as the same may be modified pursuant to Section 2.01(b).
Developer shall cause the buildings on the Project to comply with the Design
Standards and Guidelines, subject to any waivers of such Design Standards and
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Guidelines that are allowed or otherwise provided for in accordance with the terms
and conditions of the Design Standards and Guidelines.

(e) Alternative Transportation Strategies. The CCSC and Area RNOs
have been informed regarding the adoption of Denver Moves Cherry Creek and the
infrastructure recommendations set forth therein and they continue to participate in
other initiatives with the City and other entities seeking to reduce traffic congestion
and improve air quality in the Cherry Creek area. In order to provide for a
community benefit to the CCSC, the Area RNOs and the surrounding Cherry Creek
area, during the Development Period, Developer shall participate in good faith with
the CCSC and business owners in the Cherry Creek Area to discuss and address such
issues in ongoing forums and organized discussions. During the Development
Period, Developer shall employ all commercially reasonable efforts to encourage
and adopt transportation strategies that are commensurate with Blueprint Denver,
the transportation plan therein and the rules and regulations adopted by the City and
its Department of Transportation and Infrastructure; provided, however, that
Developer shall have no obligation to incur any cost or expense in connection
therewith, except as contemplated by this Agreement and the Development
Documents. In connection therewith:

Q) TDM Plan Required. Developer acknowledges its
obligation to enter into a transportation demand management plan (a “TDM
Plan”) as a part of its development of the Project and specifically
incorporated into the Infrastructure Master Plan for the Project (the “IMP”).
The TDM Plan is an approved plan of strategies, which may include,
without limitation, the following elements and agreements of the
Developer:

1. The TDM Plan shall include supportive
infrastructure and TDM Plan programmatic strategies to
maximize options for and facilitate the use of non-single
occupancy  vehicle travel modes for  building
occupants/residents and visitors.

2. Prior to the date of this Agreement,
Developer has delivered to the CCSC for review a copy of
the current draft TDM Plan, which includes a commitment
by Developer to a minimum of 17.5 percent TDM Reduction
on a Project-wide basis (the “Overall TDM Commitment”),
by incorporating a selection of strategies more specifically
set forth in the TDM Plan. Developer has pursued approval
of such TDM Plan concurrently with the preparation of the
IMP for the Project; provided, however, that any reduction
in the Overall TDM Commitment or the modification of
such Overall TDM Commitment in any material respect will
require the prior approval of the CCSC, in its reasonable
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discretion, except with respect to any such changes required
by the City.

3. Developer shall maintain compliance with
the approved TDM Plan as implemented for each of the First
Building Phase and the Final Building Phase following the
issuance of the first certificate of occupancy within such
applicable building phase. During the Development Period,
Developer shall keep the CCSC reasonably informed of
about the status of, and Developer’s compliance with, the
Overall TDM Commitment, as well any other initiatives and
efforts to reduce traffic congestion caused by the increased
density associated with the Project.

4. Following City approval of the TDM Plan as
set forth in the IMP, Developer shall obtain the prior written
approval of the CCSC with respect to any reduction in the
Overall TDM Commitment or modification that would
materially modify the Overall TDM Commitment, which
approval shall not be unreasonably withheld, conditioned, or
delayed so long as the same is supported by Transportation
Solutions or the then applicable transportation management
association for the Cherry Creek Area; provided, however,
that such approval right shall not apply to any such changes
recommended or required by the City.

5. The Developer shall continue its participation
with Transportation Solutions (or such other transportation
management association for responsibility for the Cherry
Creek Area) to continue to review and provide comments
and recommendations on transportation solutions to address
and mitigate traffic impacts of the Project.

6. Developer shall consider participation in any
parking district that is adopted for the CCN District to the
extent requested by the City, to the extent legally possible
or, if it is not legally possible for the Project to be included
in any such parking district so adopted for the CCN District,
then Developer shall consider implementation of an inter-
governmental or other agreement with the BID or such
parking district to realize the material benefits intended to be
provided by inclusion in the parking district, including the
sharing of expenses and income for the betterment of
parking in the Cherry Creek Area.

(i) Removal of Turn Lanes. Developer acknowledges that
Denver Moves Cherry Creek recommends certain public improvements for
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the 1%t Avenue and University Boulevard intersection, including studying
removal of the existing pedestrian island for the cross-walk across First
Avenue commonly referred to as the ‘porkchops’ (the “Cross Walk
Porkchops™), and straightening or otherwise modifying the slip lane from
the northbound University Boulevard turning east onto First Avenue (the
Turn Lane™) to provide for a ‘right turn on red only’ when the traffic so
allows, in each instance subject to the final approval of the City
(collectively, “Intersection Improvements”). To the extent possible and
acceptable to the City, this intersection reconfiguration will include a First
Avenue median to allow for a safer pedestrian crossing. Developer shall
use commercially reasonable efforts, subject to Legal Requirements, to
incorporate input from the CCSC into the design of any improvements that
are to be located on the Cross Walk Porkchops and Turn Lane following the
Intersection Improvements, and Developer or its successor with respect to
the Project shall bear the cost of the initial installation of such improvements
and maintain the same in perpetuity; provided that nothing in the foregoing
clause (ii) shall be deemed to reduce or limit Developer’s obligations
regarding the Gateway Improvements as set forth in Section 2.02(g).

(iii)  Neighborhood Bikeways. Developer acknowledges that
Denver Moves Cherry Creek recommends certain public improvements for
a north-south neighborhood bikeway on Clayton Lane within and abutting
the Property, and continuing north on either Clayton Lane or Detroit Street
(“Neighborhood Bikeway”). Developer shall accommodate the portion of
the Neighborhood Bikeway within the Property subject to (1) the terms and
conditions of the Sub-Ground Lease that require such improvements to be
located on an easement basis and not in fee and (2) other Legal
Requirements, and upon approval, to cause the design and construction of
such portion of the Neighborhood Bikeway at its cost. During the
Development Period, Developer agrees to participate in the contribution
with adjacent property owners on the north side of 1% Avenue to
construction of such portion of the Neighborhood Bikeway an amount
sufficient to fund the Project’s pro rata share of the improvements of the
portion of the Neighborhood Bikeway that crosses the public right-of-way
for 1%t Avenue, whether at Clayton Street or Detroit Street as may be
approved by DOTI, but shall have no further obligation for any extension
of the Neighborhood Bikeway outside of the Property.

(f The Green. The CCSC and the Area RNOs acknowledge that,

pursuant to the Sub-Ground Lease, the Project must include a designated private
open space (“The Green”), which Developer intends to incorporate into the Project
in the location generally depicted on the PUD-G 36. Further, during the
Development Period, in connection with the use and enjoyment of The Green,
Developer agrees to keep the BID and the CCSC reasonably informed as to the status
of upcoming planned and proposed community and private events occurring at The
Green, which information may be by reference to publicly and/or generally available
information regarding such programming. The Green shall be open to the public,
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subject to the PUD and the Development Documents, and may be made available to
the CCSC and Area RNOs for community-serving events on substantially the same
terms and conditions as applicable to other third-party users, if any. Developer shall
implement policies to monitor The Green so as to limit off-leash animals and include
stations for disposal of pet waste.

) 1stand University Gateway Improvements. The Cherry Creek Area
Plan and Blueprint Denver contemplate that there will be an entry identification
‘gateway’ of some sort for the location of Gateway Improvements at major
intersections bounding the Cherry Creek. The CCSC and/or any entity formed by
or in concert with the CCSC and the Area RNOs (provided that all such entities have
agreed with respect to the proposed Gateway Improvements concepts) may elect to
design certain Gateway Improvements identifying the gateway or entrance to the
Cherry Creek Area as a whole, to be located within or adjacent to the Intersection
Improvements in a location to be more specifically set forth in connection with the
Development Documents, subject to Legal Requirements and Developer’s approval
(the “Gateway Area”); provided, however, that in no event shall the Gateway Area
be deemed to include any City-owned land unless the City has approved the location
thereof by license or other agreement allowing such Gateway Improvements to be
located on such City-owned land (“City-Owned Gateway Area”) and, provided
further, Developer will cooperate with the CCSC’s efforts to obtain appropriate City
approvals for any Gateway Improvements intended to be located on City-Owned
Gateway Area under license or other approvals. Such Gateway Improvements,
including any sculpture art or third-party prepared elements for the Gateway
Improvements, if any, shall be owned and maintained by the CCSC or any entity
formed by or in concert with either or both of them (provided that all such entities
have agreed with respect to the proposed Gateway Improvements), and Developer
will cause a license agreement to be established for the location of such Gateway
Improvements within the Gateway Area (but excluding any City-Owned Gateway
Area), subject to the terms and conditions of the Sub-Ground Lease and Legal
Requirements. Developer or its successor with respect to the Project shall bear the
cost of the initial installation of the infrastructure for the Gateway Improvements
(including, without limitation, water for irrigation or fountains and lighting) within
the Gateway Area, and shall maintain the same (including ongoing expenses of
providing water and electricity needed for such Gateway Improvements) in
perpetuity except to the extent such as been assumed by the City, the BID or another
entity acceptable to the CCSC.

(h) Open Space. Developer shall cause the Project to provide a
minimum of 37% percent of “Non-Vehicular Area” (defined below) within the
Property as “pedestrian priority area” upon which no above-grade, permanent
structure, or any portion thereof, that is intended for occupancy may be constructed,
except that the foregoing shall not be deemed to prohibit the construction of
(i) elevator lobbies, staircases, and similar ancillary portions of structures (e.g., such
features serving underground parking areas or other non-“buildings” as defined in
Section 2.02), (ii) structures intended to complement the use and enjoyment of The
Green or other open space, such as, for example, shade structures, restrooms, point
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of service stations, and performance areas, and/or (iii) structures necessary or
appropriate for the intended use and enjoyment of the pedestrian priority area, which
uses may include, without limitation, sidewalks, amenity areas, cycle tracks,
parkways, and open space. As used herein, “Non-Vehicular Area” means the entire
area of the Property, less and except any portions of Roads R and H, Clayton Lane,
and Cherry Creek North Drive (as generally defined in the PUD), that are intended
for vehicular traffic. For purposes of clarification, Non-Vehicular Area expressly
includes any and all area intended for sidewalks, tree lawns, parkway, cycle tracks,
and similar purposes not intended to facilitate vehicular traffic.

(1) Height. No improvements on the Property shall exceed that height
of 168’, subject to mechanical and other supporting building elements otherwise
allowed to exceed the maximum height under applicable Legal Requirements.
D