
 

ON-CALL PROFESSIONAL LAND SURVEYING SERVICES AGREEMENT 
between  

 
THE CITY AND COUNTY OF DENVER 

and 
DAVID EVANS & ASSOCIATES, INC. 

Contract No. 201523771 
 
 
 THIS AGREEMENT (“Agreement”) is made and entered into between the CITY AND 
COUNTY OF DENVER (the "City"), a home rule municipal corporation of the State of Colorado, and 
DAVID EVANS & ASSOCIATES, INC., (the "Consultant"), an Oregon corporation, whose address is 
1331 17th Street, Suite 900, Denver, Colorado 80202. 

RECITALS: 

 1. The City, through its Department of Public Works desires to secure “readily available” 
professional land surveying services and related technical services to support the Department on an "as 
needed" basis, and 

 2.  The Consultant represents that its owner(s) include a duly-licensed professional land 
surveyor of the State of Colorado, and that the Consultant has the present capacity, experience and 
qualifications to perform professional land surveying services for the City in connection with various City 
projects, as specified in this Agreement; and 

 3. In response to the City’s Request for Qualifications, the Consultant submitted a 
Qualifications Statement for such services to the City.  The Consultant and the City have negotiated a 
Scope of Services and Fee Proposal for such professional services, a copy of which is attached hereto and 
incorporated herein as Exhibit A and Exhibit B; 

 NOW, THEREFORE, in consideration of the premises and the mutual covenants and 
obligations herein set forth, the parties hereto mutually agree as follows: 

SECTION 1 – ENGAGEMENT 

1.01 Engagement.  The City engages the Consultant with respect to the furnishing of professional 
land surveying services on an on-call basis, as set forth in this Agreement.  The Consultant accepts such 
engagement upon, subject to and in accordance with the terms, conditions and provisions of this 
Agreement. 

1.02 Line of Authority for Contract Administration.  The City’s Executive Director of Public 
Works (“Executive Director”) is the City's representative responsible for authorizing and approving the 
work performed under this Agreement.  The Executive Director hereby designates the City Surveyor, or 
designee(s), as the Executive Director’s authorized representative for the purpose of designating a City 
Surveyor, for the purpose of issuing a written Notice to Proceed and for purposes of administering, 
coordinating and finally approving the work performed by the Consultant under this Agreement.  The 
City Surveyor and from time to time in conjunction with the City’s Director of Real Estate, as applicable, 
shall be responsible for the day-to-day administration, coordination and approval of work performed by 
the Consultant, except for approvals which are specifically identified in this Agreement as requiring the 
Executive Director's approval.  The Executive Director expressly reserves the right to designate another 
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authorized representative to perform on the Executive Director’s behalf by written notice to the 
Consultant. 

1.03 Independent Contractor.  The Consultant is an independent contractor retained to perform 
professional or technical services for limited periods of time. Neither the Consultant nor any of its 
employees are employees or officers of the City under Chapter 18 of the Denver Revised Municipal 
Code, or for any purpose whatsoever.  

1.04 Scope of Consultant’s Authority.  The Consultant shall have no authority to act on behalf of the 
City other than as expressly provided in this Agreement.  The Consultant is not authorized to act as a 
general agent for or to undertake, direct or modify any contracts on behalf of the City.  The Consultant 
lacks any authority to bind the City on any contractual matters.  Final approval of all contractual matters 
that purport to obligate the City must be executed by the City in accordance with the City’s Charter and 
the D.R.M.C.  

SECTION 2 – CONSULTANT’S SERVICES 

2.01 General.  The Consultant shall provide professional land surveying services for any assigned 
project, on an as-needed basis, in accordance with the terms and conditions of this Agreement.  

2.02 Professional Responsibility; Project Requirements. 

(a) All of the work performed by the Consultant under this Agreement shall be performed 
in accordance with the standards of care, skill and diligence provided by competent 
professionals who perform work of a nature similar to the work described in this 
Agreement. 

(b) To the extent of its standard of care set forth above, the Consultant agrees to conform to 
and be bound by written standards, criteria, budgetary considerations and memoranda 
of policy furnished to it by the City and further agrees to survey each project in 
compliance with applicable laws, statutes, codes, ordinances, rules and regulations, of 
the City, state and federal government and industry standards. 

(c) All professional services, surveys, drawings, specifications and other work, or 
deliverables provided under this Agreement for any specific project shall be adequate 
and sufficient for the project and its intended purpose. 

(d) The Consultant shall prepare the surveys and other documents as requested for each 
project in a format that complies with all City, state and federal requirements.  It shall 
be the Consultant’s responsibility to contact the reviewing agencies to determine the 
acceptable format for the final documents.  No documents will be considered final 
until approved by the City, even though any responsible federal and state agencies 
have approved such documents.  

(e) The surveys, studies, drawings and specifications and other products prepared by the 
Consultant under this Agreement, when submitted by the Consultant to the Executive 
Director and the user agency for any identified phase of a project, must represent a 
thorough study and competent solution for the project as per usual and customary 
professional standards and shall reflect all professional land surveying skills applicable 
to that phase of the project. 

(f) The responsibilities and obligations of the Consultant under this Agreement shall not 
be relieved or affected in any respect by the presence on the site of any agent, 
consultant or subconsultant, or an employee of the City. 
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(g) The Consultant shall provide all professional services required by the City in 
defending all claims against the City, which relate in any way to alleged default 
hereunder, or the negligence of the Consultant or its subconsultants, without additional 
compensation. 

2.03 Program and Budget: 

(a) The Consultant agrees to discuss the City's program and budget for each assigned 
project with the City Surveyor and further agrees, unless it has notified the City in 
writing that the project cannot be accomplished within such budget, to use its 
reasonable efforts within the applicable standard of care to accomplish the project 
within the intent of the program and final proposal cost. Should the Consultant 
determine that an assigned project cannot be accomplished within the final proposed 
cost, the Consultant shall immediately notify the City Surveyor, in writing, so that the 
project scope or project budget can be reviewed and modified if necessary. 

(b) If the City requires the Consultant to prepare a formal and/or informal proposal with a 
maximum estimated fee, delineated scope of work and time schedule for a particular 
project, the Consultant agrees to complete the project within the limits of the approved 
final proposal cost and during the approved time schedule, unless otherwise modified 
by the City. Should all project work exceed such cost, without Consultant’s prior 
notification to the City of same, the Consultant agrees to complete the project at no 
additional cost to City and, in a manner acceptable to the City.  Notwithstanding the 
foregoing, the Consultant agrees and understands that the City may solicit formal 
and/or informal proposals in a “mini-bid” format for a particular project from all of its 
on-call professional land surveyors.  The City may evaluate the proposals with criteria 
established by the City in its sole discretion and may award work on a particular 
project from the submitted proposals.  

2.04 Coordination and Cooperation: 

(a) The Consultant agrees to perform under this Agreement in such a manner and at such 
times that the City or any contractor who has work to perform, or contracts to execute, 
can do so without unreasonable delay. 

(b) Coordination with the City and other involved agencies shall be a continuing work 
item through all phases of each assigned project. Such coordination shall consist of 
regular progress and review meetings with the City, work sessions with the City 
Surveyor, or as otherwise directed by the City.  Such coordination may also include 
field and office reviews of surveys and other documents as required for any specific 
project.  If requested, the Consultant shall document conferences and distribute notes 
to the City. 

2.05 Personnel Assignments: 

(a) The key professional personnel identified in Exhibit C will be assigned by the 
Consultant or its subconsultants to perform the services required under this 
Agreement, as appropriate. 

(b) The Consultant’s services shall be diligently performed by the regular professional and 
technical staff of the Consultant.  In the event the Consultant does not have as part of 
its regular staff certain professional consultants, then such consulting services shall be 
performed, with City approval, by practicing professional consultants outside of the 
employ of the Consultant. 
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(c) The Consultant agrees, at all times during the term of this Agreement, to maintain on 
its payroll or to have access to through outside subconsultants, professional land 
surveying personnel and technicians in sufficient strength to meet the requirements of 
the Agreement.  Such personnel and technicians shall be of the classifications 
referenced in Exhibit A. The hourly rates specified therein include all costs except 
those specifically referenced as reimbursables in the appropriate hourly rate schedule. 

(d) Prior to designating an outside professional to perform subconsultant work, the 
Consultant shall submit the name of such subconsultant, together with a resume of 
training and experience in work of like character and magnitude of the project being 
contemplated, to the City and receive prior approval in writing. 

(e) It is the intent of the Parties hereto that all key professional personnel be engaged to 
perform their specialty for all such services required by this Agreement and that the 
Consultant's and the subconsultant's key professional personnel be retained for the life 
of this Agreement to the extent practicable and to the extent that such services 
maximize the quality of work performed hereunder. 

(f) If the Consultant or a subconsultant decides to replace any of its key professional 
personnel, the Consultant shall notify the Executive Director in writing of the desired 
change.  No such changes shall be made until replacement personnel are recommended 
by the Consultant and approved in writing by the Executive Director, which approval 
shall not be unreasonably withheld. 

(g) If, during the term of this Agreement, the Executive Director determines that the 
performance of approved key personnel or a subconsultant is not acceptable, the 
Executive Director shall notify the Consultant and give the Consultant the time which 
the Executive Director considers reasonable to correct such performance.  Thereafter, 
the Executive Director may require the Consultant to reassign or replace such key 
personnel.  If the Executive Director notifies the Consultant that certain of its key 
personnel or a subconsultant should be replaced, Consultant will use its reasonable 
efforts to replace such key personnel or a subconsultant within ten (10) days from the 
date of the Executive Director's notice. 

(h) Neither the Consultant nor any subconsultant shall have other interests which conflict 
with the interests of the City, and the Consultant shall make written inquiry of all of its 
subconsultants concerning the existence of a potential for such conflict.  In unusual 
circumstances, and with full disclosure to the City of such conflict of interest, the City, 
in its sole discretion, may grant a written waiver for the particular consultant or 
subconsultant. 

(i) Actions taken by the City under this Article shall not relieve the Consultant of its 
responsibility for services performed that are inconsistent with Consultant’s standard 
of care.  

(j) The Consultant shall submit to the Executive Director a list of any additional key 
professional personnel who will perform work under this Agreement within thirty (30) 
days after this Agreement has been executed, together with complete resumes and 
other information describing their ability to perform the tasks which may be assigned. 
Such additional personnel must be recommended by the Consultant and approved by 
the Executive Director before they are assigned to a specific project. 

(k) The Executive Director shall respond to the Consultant's written notice regarding 
replacement of key professional personnel within fifteen (15) days after the Executive 
Director receives the list of changes.  If the Executive Director or his designated 
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representative does not respond within that time, the changes shall be deemed to be 
approved. 

2.06 Basic Services - General 

(a) The Consultant shall, under the general direction of and at the written request of the 
Executive Director, furnish experienced land surveying personnel to support the 
Department’s existing personnel.  Subject to an express, agreed upon limitation of such 
duties set forth in any approved project proposal for the particular project assigned to the 
Consultant under this Agreement, the Consultant agrees to perform all of the services and 
duties set forth in this Agreement in regard to each project to which it is assigned and its 
proposal is approved. 

(b) When directed by the Executive Director to perform under this Agreement on a particular 
project, the Consultant shall prepare a project specific proposal in accordance with the 
provided scope or description of Work for that project.  A separate project specific 
proposal shall be prepared for each project for which the Consultant’s services are 
required and shall set forth, at a minimum all of the following: 

(1) The maximum fee for the Consultant’s proposed services. 

(2) The surveying for the project if applicable. 

(3) The additional services budget, if any, for the Project. 

(4) The budget for reimbursable expenses if applicable. 

(5) A description of the project and requested scope of work (the “Work”). 

(6) An agreed upon schedule for the Consultant’s performance. 

(c) Upon approval by the Executive Director of a project proposal, the approval and 
appropriation of funding for such project, and the issuance of a written Notice to Proceed, 
the Consultant shall proceed to perform required Work. 

(d) The assigned Work shall be performed in conformance with the approved project specific 
proposal. 

(e) The Consultant's basic services for each project to which it is assigned may consist of any 
of the services described in Exhibit A. 

(f) The Consultant shall obtain written authorization from the City before proceeding with 
each phase of each assigned project. 

(g) Nothing in this Agreement shall be construed as placing any obligation on City to 
proceed with any phase beyond the latest phase authorized in writing by City for each 
assigned project.  Further, nothing in this Agreement shall be construed as guaranteeing 
the Consultant any minimum amount of Work or number of projects assigned under this 
Agreement. 

(h) If a project which is assigned to the Consultant under this Agreement is funded in whole 
or part by federal funds, each of the applicable terms set forth in any funding arrangement 
for such funds shall be, and by this reference are incorporated into the project specific 
proposal for such project, and included in the Consultant's basic services responsibilities 
for such project. 

(i) The responsibilities and obligations of the Consultant under this Agreement shall not be 
relieved or affected in any respect by the presence on the site of any agent, consultant, 
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subconsultant, or employee of the City, except to the extent that Consultant is directed by 
the Executive Director or City Surveyor or an authorized representative of same.  

2.07 Basic Services - Phase Specific: All of the services described in this Section 2.07, unless 
specifically noted as omitted in the project specific proposal for a specific project, are included in the 
Consultant Basic Fee for each project to which the Consultant is assigned. 

  (a) Programming and Investigation Phase: 

(1) The Consultant shall attend such conferences as may be required for a 
complete understanding of each project, and the Consultant shall 
document all such conference notices and distribute minutes of such 
conferences to the City. 

(2) The Consultant shall perform all additional research or investigation it 
deems necessary to ensure a complete understanding of the project. 

(3) The Consultant shall review the needs and requirements of the City and 
affected agencies to determine the specific requirements of the specific 
project based on the information provided by the City. 

(4) The Consultant shall then review with the City the project requirements 
with the City to confirm its understanding of the project, budget and any 
applicable limitations. 

(5) The Consultant shall also include as part of this phase all applicable 
portions referenced in Exhibit A. 

(6) The Consultant shall also prepare preliminary specifications, when 
specifically requested, for each project. The Consultant will follow 
existing standard details and technical specifications for specific 
requesting agencies as appropriate for the specific project.  Alteration and 
editing of existing standards is not acceptable.  Project specific alterations 
which are necessary to existing standards must be addressed using 
revision sheets.     

(1) The Consultant shall provide a proposed project time schedule, including 
key dates and milestones. 

(2) The Consultant shall also provide, as part of this phase, all applicable 
services referenced in Exhibit A. 

SECTION 3 – COMPENSATION, PAYMENT, AND FUNDING 

The City shall compensate the Consultant for its service performed and expenses incurred under this 
Agreement and each Task Order as follows. 

3.01 Basic Services:  The City agrees to pay the Consultant, as compensation for any basic services 
rendered for a particular Project, either a maximum basic services fee, to be set forth in each approved 
Project, proposals prepared prior to commencement of any and all work under this Agreement, or an 
amount based on the Consultant's periodic invoices, whichever is less. 

3.02 Reimbursable Expenses: Unless expressly authorized by the City as part of any approved 
project proposal or specified in Exhibit A, the City will not compensate the Consultant for expenses such 
as postage, travel, mileage, telephone, reproduction and messenger service costs incurred in connection 
with Work performed under this Agreement.  Such costs are, in all such instances, included in the hourly 
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rates paid by the City.  Reproduction of submittals requested by the City are not included in the hourly 
rates, and will be itemized as part of each on-call work order as a not-to-exceed reproducible expense. 

3.03 Additional Services:  The Consultant shall be compensated for any previously approved 
additional services performed for any assigned project, subject to the terms and conditions set forth herein 
and an additional services budget limits for that specific project. 

3.05 Special Services:  Subject to prior approval of such costs by the Executive Director, the 
Consultant shall be paid its actual costs for special supplies or services and when applicable for 
Consultant’s actual time spent overseeing work not included within either Exhibit A or any other exhibits 
for individual projects subsequently incorporated herein, but which the City specifically directs the 
Consultant to provide under this Agreement. 

3.06 Invoices:  The Consultant shall invoice and be paid monthly in proportion to the progress of the 
Work on each assigned project.  Such invoices shall reflect the Consultant's actual hours, sub-consultant 
costs and reimbursable costs, and shall be based on the hourly rates or other rates for services contained in 
Exhibit B.  The rates contained in Exhibit B can be modified only by a written amendatory or other 
agreement executed by the parties and signed by the signatories to this Agreement in accordance with 
Section 5.27. The Consultant shall maintain hourly records of the time worked by its personnel and 
subconsultants, records of all allowable reimbursable expenses, and records of expendable supplies and 
services as necessary to support any audits by the City, and shall bill the City monthly for fees and costs 
accrued during the preceding month.  The Consultant's invoice shall be separated as necessary to show 
direct charges to specific projects and to distinguish fees and expenses.  Upon submission of such 
invoices to the City Surveyor, and approval by the City, payment shall issue.  Final payment to the 
Consultant, for each assigned project, shall not be made until after the project is accepted, all guarantees, 
certificates of completion, and Record Drawings and support documentation are delivered to the City, and 
the duties agreed to in the approved project proposal for that project are otherwise fully performed by the 
Consultant.  No deductions shall be made from the Consultant's compensation on account of penalty, 
liquidated damages or other sums withheld from payments to any assigned project contractor.  

3.07 Maximum Contract Amount; Funding:   

(a) It is understood and agreed by the parties hereto that payment or reimbursement 
of all kinds to the Consultant, for all Work performed under this Agreement, 
shall not exceed a maximum of TWO MILLION FIVE HUNDRED 
THOUSAND DOLLARS AND ZERO CENTS ($2,500,000.00).  In no event 
shall the maximum payment to the Consultant, for all work and services 
performed throughout the entire term of this Agreement exceed the contract 
maximum amount set forth above.   

(b) Notwithstanding any other term, provision, or condition herein, all payment 
obligations under this Agreement shall be limited to the funds duly and lawfully 
appropriated and encumbered or otherwise made available by the Denver City 
Council for the particular projects assigned to the Consultant under this 
Agreement for the particular year(s) in which this Agreement is in effect, and 
paid into the Treasury of the City.  As of the date of this Agreement, no funds 
have been appropriated for this Agreement.  Instead, it is the City's intent to 
appropriate the funds necessary to compensate the Consultant for the work it 
performs on any assigned project, at the time it accepts each proposal for a 
specific project.  The Executive Director of Public Works, upon reasonable 
written request, will advise the Consultant in writing of the total amount of 
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appropriated and encumbered funds which are or remain available for payment 
for all work by the Consultant on a specific project. 

(c) The issuance of any form of order or directive by the City which would cause the 
aggregate amount payable to the Consultant for a specific project to exceed the 
amount appropriated for the Consultant's work on a specific project is expressly 
prohibited.  In no event shall the issuance of any change order or other form of 
order or directive by the City be considered valid or binding if it requires 
additional compensable work to be performed, which work will cause the 
aggregate amount payable for such work to exceed the amount appropriated and 
encumbered, unless and until such time as the Consultant has been advised in 
writing by the Executive Director of Public Works that a lawful appropriation 
sufficient to cover the entire cost of such additional work, has been made.  It 
shall be the responsibility of the Consultant to verify that the amounts already 
appropriated for the Consultant's Work on a project are sufficient to cover the 
entire cost of such Work, and any work undertaken or performed in excess of the 
amount appropriated is undertaken or performed in violation of the terms of this 
Agreement, without the proper authorization for such work, and at the 
Consultant's own risk and sole expense. 

SECTION 4 – TERM AND TERMINATION 

4.01 Term.  The term of this Agreement shall commence on September 1, 2015, and shall expire on 
August 31, 2018, unless sooner terminated or extended by written amendment.  The Consultant shall 
complete any Task Orders in progress as of the expiration date of this agreement and the term will extend 
until the work is completed or earlier terminated by the Executive Director.  Notwithstanding the 
foregoing, the City, at its sole option may renew this Agreement for up to two (2) additional one (1) year 
terms by written amendatory agreement executed in the same manner as this Agreement. 

4.02 Termination. 

(a) Nothing herein shall be construed as giving the Consultant the right to perform the 
services contemplated under this Agreement beyond the time when its services become 
unsatisfactory to the Executive Director. 

(b) The Executive Director may terminate this Agreement for cause at any time if the 
Consultant's services become unsatisfactory, in the sole discretion of the Executive 
Director.  The City shall have the sole discretion to permit the Consultant to remedy the 
cause of a contemplated termination for cause without waiving the City's right to 
terminate the Agreement. 

(c) In the event of a termination for cause, or in the event the Consultant becomes unable to 
serve under this Agreement, the City may take over work to be done under this 
Agreement and prosecute the work to the completion by contract or otherwise, and the 
Consultant shall be liable to City for all reasonable cost in excess of what the City would 
have paid the Consultant had there been no termination for cause. 

(d) The City may, for convenience, cancel and terminate this Agreement by giving not less 
than thirty (30) days' prior written notice to the Consultant, which notice shall state the 
date of cancellation and termination. 

(e) If the Consultant's services are terminated, postponed or revised, or if the Consultant 
shall be discharged before all the work and services contemplated have been completed, 
or if the project is, for any reason, stopped or discontinued, the Consultant shall be paid 
only for the portion of work or services which has been satisfactorily completed at the 
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time of such dismissal, termination, cancellation, postponement, revision or stoppage. 
The City shall provide written explanation to Consultant of any services that the City 
considers unsatisfactory for which payment is being withheld. 

(f) All surveys, drawings, specifications, and other documents relating to the design or 
administration of work completed or partially completed shall be delivered by the 
Consultant to the City in the event of any dismissal, termination, cancellation, 
postponement, revision or stoppage upon payment of all fees due for services rendered 
through date of said event. 

(g) In the event of any dismissal, termination, cancellation, postponement, revision or 
stoppage, and upon payment of fees owed to Consultant, the Consultant shall 
reasonably cooperate in all respects with the City. Such cooperation shall include, but 
not be limited to, delivery of surveys, drawings, specifications, and other documents 
referred to herein, and assisting the City during a transition to another Consultant, if 
applicable. 

SECTION 5 – GENERAL PROVISIONS 

5.01 City’s Responsibilities. 

(a) The City shall provide available information regarding its requirements for each 
project, including related budgetary information, and shall cooperate fully with the 
Consultant at all times.  However, the City does not guarantee the accuracy of any 
such information and assumes no liability therefore. Notwithstanding the foregoing, 
the Consultant shall be entitled to rely upon information provided by the City as 
accurate and adequate. The Consultant shall notify City in writing of any information 
or requirements provided by the City which the Consultant believes to be inaccurate 
or inappropriate to the design or construction of the project. 

(b) If the City observes or otherwise becomes aware of any fault or defect in the project 
or non-conformance with Contract Documents, it shall give prompt notice thereof to 
Consultant. 

5.02 Ownership of Documents: 

(a) The City shall have title and all intellectual and other property rights, in and to all 
documents, and all data used in the development of the same, whether in electronic or 
hard copy format, created by the Consultant pursuant to this Agreement, in 
preliminary and final forms and on any media whatsoever (collectively, the 
"Documents”), whether the project for which the Documents were created is 
executed or not.  The Consultant shall identify and disclose, as requested, all such 
Documents to the City.    

(b) To the extent permitted by the U.S. Copyright Act, 17 USC § 101 et seq., as the same 
may be amended from time to time, the Documents are a “work made for hire,” and 
all ownership of copyright in the Documents shall vest in the City at the time the 
Documents are created.  To the extent that the Documents are not a “work made for 
hire,” the Consultant hereby assigns and transfers all right, title and interest in and to 
the Documents to the City, as of the time of the creation of the Documents, including 
the right to secure copyright, patent, trademark, and other intellectual property rights 
throughout the world and to have and to hold such copyright, patent, trademark, and 
other intellectual property rights in perpetuity.  

(c) The Consultant shall provide (and cause its employees and subcontractors to provide) 
all assistance reasonably requested in securing for the City’s benefit any patent, 
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copyright, trademark, service mark, license, right or other evidence of ownership of 
such Documents, and shall provide full information regarding the Documents and 
execute all appropriate documentation in applying for or otherwise registering, in the 
City’s name, all rights to such Documents. 

(d) The Consultant agrees to allow the City to review any of the procedures used in 
performing the work and services hereunder, and to make available for inspection the 
field notes and other documents used in the preparation for and performance of any 
of the services performed hereunder. 

(e) The Consultant shall be permitted to retain reproducible copies of all of the 
Documents for their information and reference, and the originals of all of the 
Documents, including all AutoCAD files, shall be delivered to the City promptly 
upon completion thereof, or if authorized by the City Surveyor, upon termination or 
expiration of this Agreement. 

5.03 Taxes and Licenses:  The Consultant shall promptly pay, when they are due, all taxes, excises, 
license fees and permit fees of whatever nature applicable to the work and services which it performs 
under this Agreement, and shall take out and keep current all required municipal, county, state or federal 
licenses required to perform its services under this Agreement.  The Consultant shall furnish the 
Executive Director, upon request, duplicate receipts or other satisfactory evidence showing or certifying 
to the proper payment of all required licenses and/or registrations and taxes.  The Consultant shall 
promptly pay all owed bills, debts and obligations it incurs performing work under this Agreement and 
shall not allow any lien, verified claim, mortgage, judgment or execution to be filed against land, facilities 
or improvements owned or beneficially owned by the City as a result of such bills, debts or obligations.   

5.04 Consultant's Records:  Records of the Consultant's direct personnel, consultant and 
reimbursable expenses pertaining to this Agreement and records of accounts between the City and the 
Consultant shall be kept on a generally recognized accounting basis. The Consultant agrees that any duly 
authorized representative of the City, including the City Auditor, shall, until the expiration of three (3) 
years after the final payment under this Agreement, have access to and the right to examine any books, 
documents, papers and records of the Consultant, involving transactions related to this Agreement. 

5.05 Assignment and Subcontracting:  The City is not obligated or liable under this Agreement to 
any party other than the Consultant named herein.  The Consultant understands and agrees that it shall not 
assign or subcontract with respect to any of its rights, benefits, obligations or duties under this Agreement 
except upon prior written consent and approval of the City to such assignment or subcontracting.  Any 
attempt by the Consultant to assign or subcontract its rights hereunder without such prior written consent 
of the City shall, at the option of the City, automatically terminate this Agreement and all rights of the 
Consultant hereunder.  Such consent may be granted or denied at the sole and absolute discretion of the 
City.  In the event any such subcontracting shall occur, with the City's approval, such action shall not be 
construed to create any contractual relationship between the City and such subcontractor, and the 
Consultant named herein shall in any and all events be and remain responsible to the City according to the 
terms of this Agreement.  

5.06 No Discrimination in Employment:  In connection with the performance of work under this 
Agreement, the Consultant agrees not to refuse to hire, discharge, promote or demote, or to discriminate 
in matters of compensation against any person otherwise qualified, solely because of race, color, religion, 
national origin, gender, age, military status, sexual orientation, marital status, or physical or mental 
disability.  The Consultant agrees to insert the foregoing provision in all subcontracts hereunder. 

5.07 Insurance: 
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(a) General Conditions: Consultant agrees to secure, at or before the time of 
execution of this Agreement, the following insurance covering all operations, goods or services 
provided pursuant to this Agreement.  Consultant shall keep the required insurance coverage in 
force at all times during the term of the Agreement, or any extension thereof, during any warranty 
period, and for three (3) years after termination of the Agreement. The required insurance shall be 
underwritten by an insurer licensed or authorized to do business in Colorado and rated by A.M. 
Best Company as “A-”VIII or better.  Each policy shall contain a valid provision or endorsement 
requiring notification to the City in the event any of the required policies be canceled or non-
renewed before the expiration date thereof.  Such written notice shall be sent to the parties 
identified in the Notices section of this Agreement. Such notice shall reference the City contract 
number listed on the signature page of this Agreement.   Said notice shall be sent thirty (30) days 
prior to such cancellation or non-renewal unless due to non-payment of premiums for which notice 
shall be sent ten (10) days prior.  If such written notice is unavailable from the insurer, contractor 
shall provide written notice of cancellation, non-renewal and any reduction in coverage to the 
parties identified in the Notices section by certified mail, return receipt requested within three (3) 
business days of such notice by its insurer(s) and referencing the City’s contract number.  If any 
policy is in excess of a deductible or self-insured retention, the City must be notified by the 
Consultant.  Consultant shall be responsible for the payment of any deductible or self-insured 
retention.  The insurance coverages specified in this Agreement are the minimum requirements, 
and these requirements do not lessen or limit the liability of the Consultant.  The Consultant shall 
maintain, at its own expense, any additional kinds or amounts of insurance that it may deem 
necessary to cover its obligations and liabilities under this Agreement.   

(b) Proof of Insurance:  Consultant shall provide a copy of this Agreement to its 
insurance agent or broker.  Consultant may not commence services or work relating to the 
Agreement prior to placement of coverage. Consultant certifies that the certificate of insurance 
attached as Exhibit D, preferably an ACORD certificate, complies with all insurance requirements 
of this Agreement.  The City requests that the City’s contract number be referenced on the 
Certificate.  The City’s acceptance of a certificate of insurance or other proof of insurance that does 
not comply with all insurance requirements set forth in this Agreement shall not act as a waiver of 
Consultant’s breach of this Agreement or of any of the City’s rights or remedies under this 
Agreement. The City’s Risk Management Office may require additional proof of insurance, 
including but not limited to policies and endorsements.  

(c) Additional Insureds:  For Commercial General Liability and Auto Liability, 
Consultant and subcontractor’s insurer(s) shall name the City and County of Denver, its elected 
and appointed officials, employees and volunteers as additional insured. 

(d) Waiver of Subrogation:  For all coverages, Consultant’s insurer shall waive 
subrogation rights against the City.  

(e) Subcontractors and Subconsultants:  All subcontractors and subconsultants 
(including independent contractors, suppliers or other entities providing goods or services required 
by this Agreement) shall be subject to all of the requirements herein and shall procure and 
maintain the same coverages required of the Consultant.  Consultant shall include all such 
subcontractors as additional insured under its policies (with the exception of Workers’ 
Compensation) or shall ensure that all such subcontractors and subconsultants maintain the 
required coverages.  Consultant agrees to provide proof of insurance for all such subcontractors 
and subconsultants upon request by the City. 

(f) Workers’ Compensation/Employer’s Liability Insurance:  Consultant shall 
maintain the coverage as required by statute for each work location and shall maintain Employer’s 
Liability insurance with limits of $100,000 per occurrence for each bodily injury claim, $100,000 
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per occurrence for each bodily injury caused by disease claim, and $500,000 aggregate for all bodily 
injuries caused by disease claims.  Consultant expressly represents to the City, as a material 
representation upon which the City is relying in entering into this Agreement, that none of the 
Consultant’s officers or employees who may be eligible under any statute or law to reject Workers’ 
Compensation Insurance shall effect such rejection during any part of the term of this Agreement, 
and that any such rejections previously effected, have been revoked as of the date Consultant 
executes this Agreement. 

(g) Commercial General Liability:  Consultant shall maintain a Commercial 
General Liability insurance policy with limits of $1,000,000 for each occurrence, $1,000,000 for 
each personal and advertising injury claim, $2,000,000 products and completed operations 
aggregate, and $2,000,000 policy aggregate. 

(h) Business Automobile Liability: Consultant shall maintain Business 
Automobile Liability with limits of $1,000,000 combined single limit applicable to all owned, hired 
and non-owned vehicles used in performing services under this Agreement 

(i) Professional Liability:  Consultant shall maintain limits of $1,000,000 per 
claim and $1,000,000 policy aggregate limit.   

(j) Additional Provisions:   

(1) For Commercial General Liability, the policies must provide the 
following: 
 

(a) That this Agreement is an Insured Contract under the policy; 
(b) Defense costs in excess of policy limits; 
(ii) A severability of interests, separation of insureds or cross 

liability provision; and 
(iii) A provision that coverage is primary and non-contributory with 

other coverage or self-insurance maintained by the City. 
(2) For claims-made coverage: 

(i)  The retroactive date must be on or before the contract date or the 
first date when any goods or services were provided to the City, 
whichever is earlier 

   (3) Consultant shall advise the City in the event any general aggregate or other 
aggregate limits are reduced below the required per occurrence limits.   At their own expense, and where 
such general aggregate or other aggregate limits have been reduced below the required per occurrence 
limit, the Consultant will procure such per occurrence limits and furnish a new certificate of insurance 
showing such coverage is in force. 
5.08 Indemnification:  

(a) To the fullest extent permitted by law, the Consultant hereby agrees to defend, indemnify, 
reimburse and hold harmless City, its appointed and elected officials, agents and employees 
for, from and against all liabilities, claims, judgments, suits or demands for damages to persons 
or property arising out of, resulting from, or related to the work performed under this 
Agreement that are due to the negligence or fault of the Consultant or the Consultant’s agents, 
representatives, subcontractors, or suppliers (“Claims”). This indemnity shall be interpreted 
in the broadest possible manner consistent with the applicable law to indemnify the City.  

(b) Consultant’s duty to defend and indemnify City shall arise at the time written notice of the 
Claim is first provided to City regardless of whether suit has been filed and even if Consultant 
is not named as a Defendant. 
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(c) Consultant will defend any and all Claims which may be brought or threatened against City 
and will pay on behalf of City any expenses incurred by reason of such Claims including, but 
not limited to, court costs and attorney fees incurred in defending and investigating such 
Claims or seeking to enforce this indemnity obligation. Such payments on behalf of City shall 
be in addition to any other legal remedies available to City and shall not be considered City’s 
exclusive remedy. 

(d) Insurance coverage requirements specified in this Agreement shall in no way lessen or limit the 
liability of the Consultant under the terms of this indemnification obligation. The Consultant 
shall obtain, at its own expense, any additional insurance that it deems necessary for the City’s 
protection. 

(e) This defense and indemnification obligation shall survive the expiration or termination of this 
Agreement. 

5.09 Colorado Governmental Immunity Act:  The parties hereto understand and agree that the City 
is relying upon, and has not waived, the monetary limitations and all other rights, immunities and 
protection provided by the Colorado Governmental Immunity Act, C.R.S. § 24-10-101, et seq. 

5.10 Contract Documents; Order of Precedence.  This Agreement consists of Sections 1 through 5, 
which precede the signature page, and the following attachment, which is incorporated herein and made a 
part hereof by reference: 

Exhibit A Consultant’s Scope of Work 
Exhibit B Consultant’s Rates 
Exhibit C Consultant’s Key Personnel 
Exhibit D ACORD Insurance Certificate 

 
In the event of an irreconcilable conflict between a provision of Sections 1 through 5 and the listed 
attachments, or between provisions of any attachments, such that it is impossible to give effect to both, 
the order of precedence to determine which provision shall control to resolve such conflict, is as follows, 
in descending order: 

Sections 1 through 5 
Exhibit D 
Exhibit C 
Exhibit B 
Exhibit A 

5.11 When Rights and Remedies Not Waived:  In no event shall any payment by the City constitute 
a waiver of any breach of covenant or default which may then exist on the part of the Consultant.  No 
assent, expressed or implied, to any breach of the Agreement shall be held to be a waiver of any later or 
other breach. 

5.12 Governing Law; Venue:  This Agreement shall be construed and enforced in accordance with 
the laws of the State of Colorado, the Charter and Revised Municipal Code of the City and County of 
Denver, and the ordinances, regulations and Executive Orders enacted or promulgated pursuant to the 
Charter and Code, including any amendments.  The Charter and Revised Municipal Code of the City and 
County of Denver, as the same may be amended from time to time, are hereby expressly incorporated into 
this Agreement. Venue for any action arising hereunder shall be in the City and County of Denver, 
Colorado. 

 

13 
 



5.13. Conflict of Interest:   

(a) The Consultant has a continuing duty to disclose, in writing, any actual or potential 
conflicts of interest including work the Consultant is performing or anticipates 
performing for other entities on the same or interrelated projects.  In the event that 
Consultant fails to disclose in writing actual or potential conflicts, the Executive 
Director, in his sole discretion, may terminate the applicable Task Order or the 
Agreement. 

(b) The parties agree that no employee of the City shall have any personal or beneficial 
interest in the services or property described herein, and the Consultant further agrees 
not to hire or contract for services with any employee or officer of the City which 
would be in violation of the Revised Municipal Code Chapter 2, Article IV, Code of 
Ethics or Denver City Charter provisions 1.2.9 and 1.2.12. 

(c) The Consultant agrees that it will not engage in any transaction, activity or conduct 
that would result in a conflict of interest under this Agreement.  The Consultant 
represents that it has disclosed any and all current or potential conflicts of interest.  A 
conflict of interest shall include transactions, activities or conduct that would affect 
the judgment, actions or work of the Consultant by placing the Consultant’s own 
interests, or the interests of any party with whom the Consultant has a contractual 
arrangement, in conflict with those of the City.  The City, in its sole discretion, shall 
determine the existence of a conflict of interest and may terminate this Agreement in 
the event such a conflict exists after it has given the Consultant written notice which 
describes the conflict.  The Consultant shall have thirty (30) days after the notice is 
received to eliminate or cure the conflict of interest in a manner that is acceptable to 
the City.  

5.14 No Third Party Beneficiaries:  Enforcement of the terms and conditions of this Agreement, and 
all rights of action relating to such enforcement, shall be strictly reserved to the City and the Consultant, 
and nothing contained in this Agreement shall give or allow any claim or right of action by any other or 
third person under this Agreement.  It is the express intention of the parties that any person other than the 
City or the Consultant receiving services or benefits under this Agreement shall be deemed to be an 
incidental beneficiary only. 

5.15 Time is of the Essence:  The parties agree that in the performance of the terms, conditions and 
requirements of this Agreement by the Consultant, time is of the essence. 

5.16 Taxes, Charges and Penalties:  The City and County of Denver shall not be liable for the 
payment of taxes, late charges, or penalties of any nature except as provided in the City’s Prompt 
Payment Ordinance.   

5.17 Proprietary or Confidential Information: 

(a) City Information:  The Consultant acknowledges and accepts that, in performance of 
it work under the terms of this Agreement, the Consultant may have access to 
Proprietary Data or confidential information which may be owned or controlled by 
the City and that the disclosure of such data or information may be damaging to the 
City or third parties.  As such, the Consultant agrees that all information provided or 
otherwise disclosed by the City to the Consultant be held in confidence and used only 
in the performance of its obligations under this Agreement unless such disclosure is 
required by law, rule, regulation or government investigation.  The Consultant shall 
exercise the same standard of care to protect such information as a reasonably 
prudent Consultant would to protect its own proprietary or confidential data.  
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“Proprietary Data” shall mean geographic materials or Geographic Information 
Systems (“GIS”) data owned by the City and County of Denver including but not 
limited to maps, computer programs, aerial photography, methodologies, software, 
diagnostics and documents; or any other materials or information which may be 
designated or marked “Proprietary” or “Confidential” and provided to or made 
available to the Consultant by the City.  Such Proprietary Data may be in hardcopy, 
printed, digital or electronic format.    

(b) Consultant’s Information:  The parties understand that all the material provided or 
produced under this Agreement may be subject to the Colorado Open Records Act, 
C.R.S. 24-72-201, et seq., and that in the event of a request to the City for disclosure 
of such information, the City shall advise the Consultant of such request in order to 
give the Consultant the opportunity to object to the disclosure of any of its 
proprietary or confidential material.  In the event of the filing of a lawsuit to compel 
such disclosure, the City will tender all such material to the court for judicial 
determination of the issue of disclosure and the Consultant agrees to intervene in 
such lawsuit to protect and assert its claims of privilege and against disclosure of 
such material or waive the same.  The Consultant further agrees to defend, indemnify 
and save and hold harmless the City, its officers, agents and employees, from any 
claim, damages, expense, loss or costs arising out of the Consultant’s intervention to 
protect and assert its claim of privilege against disclosure under this Article 
including, but not limited to, prompt reimbursement to the City of all reasonable 
attorney fees, costs and damages that the City may incur directly or may be ordered 
to pay by such court. 

5.18 Use, Possession or Sale of Alcohol or Drugs:  The Consultant, its officers, agents, and 
employees shall cooperate and comply with the provisions of Executive Order 94 and Attachment A 
thereto concerning the use, possession or sale of alcohol or drugs.  Violation of these provisions or refusal 
to cooperate with implementation of the policy can result in the City’s barring the Consultant from City 
facilities or participating in City operations. 

5.19 No Employment of Illegal Aliens to Perform Work Under the Agreement:  

(a) This Agreement is subject to Division 5 of Article IV of Chapter 20 of the Denver 
Revised Municipal Code, and any amendments (the “Certification Ordinance”). 

(b) The Consultant certifies that: 

(1) At the time of its execution of this Agreement, it does not knowingly 
employ or contract with an illegal alien who will perform work under 
this Agreement. 

(2) It will participate in the E-Verify Program, as defined in § 8-17.5-
101(3.7), C.R.S., to confirm the employment eligibility of all 
employees who are newly hired for employment to perform work 
under this Agreement. 

(c) The Consultant also agrees and represents that: 

(1) It shall not knowingly employ or contract with an illegal alien to 
perform work under the Agreement. 

(2) It shall not enter into a contract with a subconsultant or subcontractor 
that fails to certify to the Consultant that it shall not knowingly employ 
or contract with an illegal alien to perform work under the Agreement. 
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(3) It has confirmed the employment eligibility of all employees who are 
newly hired for employment to perform work under this Agreement, 
through participation in the E-Verify Program. 

(4) It is prohibited from using the E-Verify Program procedures to 
undertake pre-employment screening of job applicants while 
performing its obligations under the Agreement, and that otherwise 
requires the Consultant to comply with any and all federal 
requirements related to use of the E-Verify Program including, by way 
of example, all program requirements related to employee notification 
and preservation of employee rights. 

(5) If it obtains actual knowledge that a subconsultant or subcontractor 
performing work under the Agreement knowingly employs or 
contracts with an illegal alien, it will notify such subconsultant or 
subcontractor and the City within three (3) days. The Consultant will 
also then terminate such subconsultant or subcontractor if within three 
(3) days after such notice the subconsultant or subcontractor does not 
stop employing or contracting with the illegal alien, unless during such 
three-day period the subconsultant or subcontractor provides 
information to establish that the subconsultant or subcontractor has not 
knowingly employed or contracted with an illegal alien. 

(6) It will comply with any reasonable request made in the course of an 
investigation by the Colorado Department of Labor and Employment 
under authority of § 8-17.5-102(5), C.R.S, or the City Auditor, under 
authority of D.R.M.C. 20-90.3. 

(d) The Consultant is liable for any violations as provided in the Certification 
Ordinance.  If Consultant violates any provision of this section or the Certification 
Ordinance, the City may terminate this Agreement for a breach of the Agreement.  If 
the Agreement is so terminated, the Consultant shall be liable for actual and 
consequential damages to the City.  Any such termination of a contract due to a 
violation of this section or the Certification Ordinance may also, at the discretion of 
the City, constitute grounds for disqualifying Consultant from submitting bids or 
proposals for future contracts with the City. 

5.20 Disputes: All disputes between the City and Consultant regarding this Agreement shall be 
resolved by administrative hearing pursuant to the procedure established by D.R.M.C. § 56-106(b), et seq. 
For the purposes of that procedure, the City official rendering a final determination shall be the Executive 
Director.  

5.21 Waiver of C.R.S. 13-20-802, et seq.:  The Consultant specifically waives all the provisions of 
Chapter 8 of Article 20 of Title 13, Colorado Revised Statutes (also designated C.R.S. 13-20-802 et seq.) 
relating to design defects in any project under this Agreement. 

5.22 Survival of Certain Contract Provisions.    The parties understand and agree that all terms and 
conditions of this Agreement, together with the exhibits and attachments hereto, which, by reasonable 
implication, contemplate continued performance or compliance beyond the termination of this 
Agreement, (by expiration of the term or otherwise), shall survive such termination and shall continue to 
be enforceable as provided herein.   Without limiting the generality of the foregoing, the Consultant’s 
obligations for the provision of insurance and to indemnify the City shall survive for a period equal to any 
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and all relevant statutes of limitation, plus the time necessary to fully resolve any claims, matters, or 
actions begun within that period.” 

5.23 Advertising and Public Disclosure.  The Consultant shall not include any reference to this 
Agreement or to services performed pursuant to this Agreement in any of its advertising or public 
relations materials without first obtaining the written approval of the Executive Director, which will not 
be unreasonably withheld.  Any oral presentation or written materials related to services performed under 
this Agreement shall include only services that have been accepted by the City.  The Executive Director 
shall be notified in advance of the date and time of any such presentation.  Nothing in this provision shall 
preclude the transmittal of any information to officials of the City, including without limitation the 
Mayor, the Executive Director, City Council or the Auditor. 

5.24 Legal Authority.  Consultant represents and warrants that it possesses the legal authority, 
pursuant to any proper, appropriate and official motion, resolution or action passed or taken, to enter into 
this Agreement.  Each person signing and executing this Agreement on behalf of Consultant represents 
and warrants that he has been fully authorized by Consultant to execute this Agreement on behalf of 
Consultant and to validly and legally bind Consultant to all the terms, performances and provisions of this 
Agreement.  The City shall have the right, in its sole discretion, to either temporarily suspend or 
permanently terminate this Agreement if there is a dispute as to the legal authority of either Consultant or 
the person signing the Agreement to enter into this Agreement. 

5.25 Notices.  Notices, concerning the termination of this Contract, notices of alleged or actual 
violations of the terms or conditions of this Contract, and other notices of similar importance, including 
changes to the person to be notified or their addresses, shall be made:   

to the City: Executive Director of Public Works 
201 West Colfax Avenue, Dept. 1110 
Denver, Colorado 80202 
 

with a copy to: City Attorney’s Office 
201 West Colfax Avenue, Dept. 1207 
Denver, Colorado 80202 
 

to the Consultant: David Evans & Associates, Inc. 
1331 17th Street, Suite 900  
Denver, Colorado 80202 
 

 
All notices shall be in writing and provided by either personal delivery or certified mail, return receipt 
requested.  All notices are effective upon personal delivery or upon placing the notice in the United States 
mail.  The addresses may be changed by the Parties by written notice.  
 
5.26 Severability:  It is understood and agreed by the parties hereto that, if any part, term, or provision 
of this Agreement, except for the provisions of this Agreement requiring prior appropriation and limiting 
the total amount to be paid by the City, is by the courts held to be illegal or in conflict with any law of the 
State of Colorado, the validity of the remaining portions or provisions shall not be affected, and the rights 
and obligations of the parties shall be construed and enforced as if the Agreement did not contain the 
particular part, term or provision held to be invalid. 

5.27 Agreement as Complete Integration-Amendments:  This Agreement is intended as the 
complete integration of all understandings between the parties.  No prior or contemporaneous addition, 
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deletion or other amendment shall have any force or effect, unless embodied herein in writing.  No 
subsequent novation, renewal, addition, deletion or other amendment hereto shall have any force or effect 
unless embodied in a written amendatory or other agreement executed by the parties and signed by the 
signatories to the original Agreement.  This Agreement and any amendments shall be binding upon the 
parties, their successors and assigns. 
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Contract Control Number:

 
 
 
IN WITNESS WHEREOF, the parties have set their hands and affixed their seals at 
Denver, Colorado as of

SEAL      CITY AND COUNTY OF DENVER 
 
 
ATTEST: 
      By______________________________ 
       
___________________________   
 
 
 
 
 
APPROVED AS TO FORM:   REGISTERED AND COUNTERSIGNED: 
 
 
 
 
       By______________________________ 
 
 
By____________________________ 
 
 
 
      By______________________________ 
 



Exhibit A 

 

 

(Exhibit on Following Page) 



Scope of Services 

 

The Consultant's services for each project to which it is assigned may consist of any one 
or combination of the following:  boundary surveys, including land survey plats and 
ALTA/ACSM land title surveys, aerial surveys, topographic surveys, construction layout, 
as-built surveys, updating existing surveys, preparing legal descriptions, locating 
improvements, determining property lines and various other additional survey related 
service and matters. 

 



Exhibit B 

 

 

(Exhibit on Following Page) 





Exhibit C 

 

 

(Exhibit on Following Page) 









EXHIBIT D 

 

 

(Exhibit on Following Pages) 




