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MULTI-YEAR FESTIVAL LEASE AGREEMENT 

This MULTI-YEAR FESTIVAL LEASE AGREEMENT (the “Agreement") is by and between 

the CITY AND COUNTY OF DENVER (the "City"), a Colorado municipal corporation and 

DENVER FESTIVALS LLC (“CONCESSIONAIRE”), a foreign limited liability company 

authorized to do business in Colorado, whose principal office address is 381 Park Avenue South, 

16th Floor, New York, NY 10010. 

WHEREAS, the City owns and operates through its Department of Parks and Recreation, 

Overland Park Golf Course, located at 1801 S. Huron Street, Denver, Colorado (“Overland Park"), 

and CONCESSIONAIRE desires to use Overland Park for an annual, multi-day, multi-stage 

musical festival (the “Festival"); and 

WHEREAS, in accordance with City Charter §2.4.4(A) and §2.4.4(C), the Department of 

Parks and Recreation is vested with the power to grant to a license and privilege to operate 

concessions and provide goods and services in all parks; and 

WHEREAS, §2.4.5 of the Denver City Charter permits that property in parks may be leased 

for park purposes to concessionaires; and 

WHEREAS, the City has determined that in the exercise of its lawful functions it is desirable 

to permit CONCESSIONAIRE to use Overland Park for the Festival, and finds that such use is a 

park purpose and is compatible and appropriate within the uses allowed for Overland Park; and 

WHEREAS, the parties desire that the Festival generate exposure for the City with an end 

result of economic benefits and positive community relations; and 

WHEREAS, CONCESSIONAIRE hereby agrees to utilize Overland Park for the Festival 

subject to the terms and provisions of this Agreement; 

NOW, THEREFORE, the City, for the Terms specified below and in consideration of the 

terms and conditions stated in this Agreement, hereby grants to CONCESSIONAIRE the right to use 

Overland Park for the Festival subject to the express terms and conditions as follows: 

AGREEMENT 

1. DEFINITIONS

1.1 Agreement.  "Agreement" shall mean this Multi-Year Festival Lease Agreement, and all 

amendments and extensions thereto. 

1.2 Applicable Law. “ Applicable Law" shall mean any law, governmental rule, 

regulation or ordinance, or judicial order or decree, including without limitation the Denver 

Charter, Denver Revised Municipal Code, Rules and Regulations, and Executive Orders of the 

City, as the same may be amended from time to time and as such amendments are consistent with 

the terms and provisions of this Agreement. 
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1.3 Broadcast. "Broadcast" shall mean the dissemination of video, film, or radio 

content via electronic means including but not limited to high definition, standard and cable 

television, radio, web casting, web streaming, downloads, and/or other forms of digital 

transmission, digital broadcast or digital distribution effectuated by means of the internet in all 

forms of television media now and hereafter known. 

1.4 City. "City" shall mean the City and County of Denver and all of its departments 

and agencies. 

1.5 City Liaison. “City Liaison” shall have the meaning set forth in Section 6.3 herein. 

1.6 City Services. “City Services” shall have the meaning set forth in Section 6.1 herein. 

1.7 Clean-Up Plan. “Clean-Up Plan” shall have the meaning set forth in Section 10.6 

herein. 

1.8 Competing Festival. “Competing Festival” shall have the meaning set for in Section 

4.1 herein. 

1.9 Concession Facilities. "Concession Facilities" shall mean the Overland Park 

facilities operated by the City’s concessionaire at Overland Park for the sale of Concessions from which 

the City’s concessionaire shall offer for sale Concessions within the Festival Area (as defined 

below). 

1.10 Concession Plan. "Concession Plan” shall have the meaning set forth in Section 

11.1 herein.  

1.11 Concessions. "Concessions" means the business of selling food, drinks (including 

permitted alcohol), art, merchandise and music. 

1.12 Confidential Information.   "Confidential Information" shall have the meaning set 

forth in Section 12.2(a) herein. 

1.13 Damage Deposit. "Damage Deposit" shall have the meaning set forth in Section 

8.4 herein. 

1.14 Day. “Day” shall mean business day, unless otherwise specified in this Agreement. If 

a deadline or date of compliance falls on a weekend day or a City, State or Federally observed 

holiday, then the next business day thereafter shall be the applicable date for the deadline or date of 

compliance. 

1.15 Default. "Default" shall have the meaning set forth in Section 17 herein. 

1.16  Effective Date. "Effective Date" shall mean the date upon which the Mayor has 

executed this Agreement. 

1.17 Emergency Services Plan. “Emergency Services Plan” shall have the meaning set 

forth in Section 10.3 herein. 

1.18 Festival.  "Festival" shall have the meaning set forth in the Recitals herein. 
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1.19 Festival Area. "Festival Area" shall have the meaning set forth in Section 2.4 

herein and shall be as depicted in Exhibit A attached hereto and incorporated by reference unless 

modified as provided by this Agreement. 

1.20 Festival Dates.  “ Festival Dates" shall have the meaning set forth in Section 2.2 

herein, and shall include such dates as modified by the parties in accordance with this Agreement. 

1.21 Festival Name.  "Festival Name" shall mean the name(s) for the Festival designed 

by CONCESSIONAIRE, and all derivative and related names thereof. 

1.22 Festival Permit. “Festival Permit” shall have the meaning set forth in Section 3.1 
herein. 

1.23 Festival Times. "Festival Times shall have the meaning set forth in Section 2.3 

herein. 

1.24 Fire Plan. "Fire Plan" shall have the meaning set forth in Section 10.2(a) herein. 

1.25 Golf Concessionaire.  “Golf Concessionaire” shall mean that concessionaire with 

whom the City contracts to provide food and beverage concessions for the Overland Golf 

Course, exclusive of the Festival.   

1.26 Historical Priority. “Historical Priority” shall mean those permittees that have 

earned the right or privilege to hold events in a particular park location on a specified date and 

time in accordance with the Department of Parks and Recreations’ Public Event Policy, as 

adopted October 25, 2016.  

1.27 Intellectual Property.   "Intellectual Property' shall have the meaning set forth in 

Section 3.4 herein. 

1.28   Load-In Time. “Load-In Time” shall have the meaning set forth in Section 2.5. 

1.29 Load-Out Time.  “ Load-Out Time” shall have the meaning as set forth in Section 

2.5. 

1.30 Losses.  “Losses” shall have the meaning set forth in Section 14.1 herein. 

1.31 Maximum Attendance.  “Maximum Attendance” shall have the meaning set forth 

in Section 2.7 herein. 

1.32 Manager or Executive Director.  "Manager” or “Executive Director” shall mean 

the Executive Director of the City and County of Denver Parks and Recreation Department. 

1.33 Overland Park. “Overland Park” shall have the meaning set forth in the Recitals 

herein. 

1.34 Personal Property.  "Personal Property" shall have the meaning set forth in 

Section 13.1 herein. 

1.35 Facilities Development Admissions Tax. "Facilities Development Admissions 

Tax" shall have the meaning set forth in Section 9.2 herein. 
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1.36 Security Plan. "Security Plan" shall have the meaning set forth in Section 10.2(b) 

herein. 

1.37 Load-In/Load Out Plan. "Set Up Plan" shall have the meaning set forth in Section 

10.4 herein. 

1.38 Signage Plan. "Signage Plan" shall have the meaning set forth in Section 10.5 
herein. 

1.39 Subcontractor.  "Subcontractor" shall mean any subcontractor, independent 

contractor, agent, artist, band, act, vendor, concessionaire, volunteer, or other party that 

CONCESSIONAIRE contracts with or engages to perform its responsibilities or services 

hereunder. 

1.40 Temporary Suspension. "Temporary Suspension" shall have the meaning set 

forth in Section 2.2(b) herein. 

1.41 Term. "Term" shall have the meaning set forth in Section 7.1 herein. 

1.42 Traffic Control Plan.  "Traffic Control Plan" shall have the meaning set forth in 

Section 10.1 herein. 

1.43 Trash Plan. "Trash Plan" shall have the meaning set forth in Section 10.6 herein. 

1.44 Water Plan. "Water Plan" shall have the meaning set forth in Section 10.7   herein. 

2. FESTIVAL 

 

2.1 Name.  The name of the Festival shall be designated by CONCESSIONAIRE. 

2.2 Dates. Except as otherwise agreed by the parties in writing in accordance with the 

terms of this Agreement, CONCESSIONAIRE shall have the right to hold the Festival on the 

second or third Friday, Saturday and Sunday of September of each year (“Festival Dates") during 

the Term of this Agreement. The City agrees to reserve the Festival Dates at Overland Park for 

each year for the duration of this Agreement unless the Festival Dates are modified or the Festival 

is temporarily suspended as provided in this Section 2.2. 

(a) The Festival Dates may be altered if the parties agree to mutually 

acceptable alternative dates no later than November 1 of the year prior to the next year in which 

a Festival is to be held. The Festival shall only occur on a Friday, Saturday and/or Sunday a n d  

shall not conflict with any similar events or festivals with Historical Priority.  In any year of the 

Festival CONCESSIONAIRE shall only hold the Festival after Labor Day and in no case shall 

CONCESSIONAIRE take possession of Overland Park for the Festival, including for Load-In 

as set forth below, earlier than the Tuesday after Labor Day.  Festival Dates may be modified 

as set forth in Section 2.8, below. 

(b) CONCESSIONAIRE may decide in its sole discretion not to hold a 

Festival for one or more years during the Term of this Agreement ("Temporary Suspension"). 

CONCESSIONAIRE shall notify the Manager in writing prior to December 15 of the prior year 
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any Festival it wishes to temporarily suspend.  In no event shall Temporary Suspension be 

considered a termination of or default under this Agreement. Festival Date may be modified as 

set forth in Section 2.8, below.  For any year CONCESSIONAIRE does not hold the Festival, 

then an additional year shall be added to this Agreement for the purpose of holding the Festival, 

not to exceed two-year extensions during the term of this Agreement. 

2.3 Festival Times.  The Festival's hours of operation for music performance shall be 

as follows: 

Friday 12:00 p.m. - 10:00 p.m. (Doors open at 10:30 a.m.) Saturday 12:00 p.m. - 

10:00 p.m. (Doors open at 10:30 a.m.) Sunday 12:00 p.m. - 10:00 p.m. (Doors 

open at 10:30 a.m.) (hereinafter, collectively referred to as the "Festival Times"). 

2.4 Festival Area.  The Festival shall be held in Overland Park in the area depicted in 

Exhibit A attached hereto and incorporated by reference ("Festival Area").  The Festival Area may 

be modified for future Festivals as the Maximum Attendance is increased pursuant to Section 2.7 

herein and subject to approval by the Director. 

2.5 Load-In and Load-Out Times; Recovery.   

(a) Load-in and possession of the Festival Area and Load-In and Load-Out Area 

(including for licensing purposes) shall begin at 7:00 a.m. two (2) weeks prior to the Festival Dates 

("Load-In Time"). The Load-In date may be changed by mutual written agreement and subject to 

approval by the Director. However, in no case shall CONCESSIONAIRE take possession of the 

Festival Area earlier than the Tuesday after Labor Day in any year the Festival is held.  Load-out and 

clean-up of the Festival Area shall be completed and possession of the Festival Area terminated 

by 10:00 p.m. three (3) weeks immediately following the end of the Festival Dates ("Load-Out 

Time").  Load-In and Load-out times and activities are subject to the approved Load-In/Load Out 

Plan per Section 10.4. 

(b) The 3-week The Load-Out Time also includes Recovery Period (“Recovery”) 

wherein CONCESSIONAIRE will cooperate with the City in restoring the grounds and area on which 

the Festival occurred to its prior original state and condition, as discussed more fully herein.  The last 

day of Load-Out, including Recovery, shall be a reasonable date determined at the sole discretion of 

the City and be predicated upon the Overland Golf Course being playable for the golfing public.  

Should the Load-Out period extend beyond 3 weeks, CONCESSIONAIRE shall pay Denver Golf 

$5,000 per day until Recovery is complete.  Should the Load-Out period be less than 3 weeks, the 

City will credit CONCESSIONAIRE $5,000 per day for the number of days between Recovery 

completion and 3 weeks. 

(c) No activity in the Park, including Load-In and Load-Out is permitted between 

the hours of 11:00 p.m. and 7:00 a.m. the next morning, except that set up and testing of Festival 

stage lighting may occur outside these hours as long as noise (including amplified sound from music 

performance) and light generated by that activity does not unreasonably disturb residents in the 

neighborhood around Overland Park 
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2.6 Load-In and Load-Out Area. The load-in and load-out area shall be the area 

depicted on a map included in the Load-In/Load out plan and approved per Section 10.4. 

2.7 Attendance. CONCESSIONAIRE shall insure that attendance at the Festival will 

not exceed eighty thousand (80,000) people per day (“Maximum Attendance") unless otherwise 

agreed to by the Manager of Parks and Recreation (the "Manager"). 

2.8 Modifications.  The dates, times, areas (including Load-In and Load-Out areas), 

and attendance limits of the Festival may be modified or changed only by mutual written 

agreement of CONCESSIONAIRE and the Manager.  In the event of an unanticipated 

emergency or threat to public health or safety, the times (but not the dates), areas, and attendance 

limits of the Festival may be unilaterally modified or changed by the Manager, upon consultation 

with and prior written notice to CONCESSIONAIRE, if the Manager believes that such 

modifications or changes are needed to address health, safety, crowd control or security concerns 

or otherwise to comply with any Applicable Law. 

3. AUTHORIZATION 

3.1 Permit.  By this Agreement and subject to its terms and conditions, the City 

grants a permit to CONCESSIONAIRE for the exclusive right (except for Concessions as set 

forth herein) to stage and conduct the Festival and associated activities defined throughout this 

Agreement; install, operate and maintain related facilities; perform Load-In and Load-Out; to 

perform all work and obligations as contemplated by the approved Plans; and to engage in the 

activities specified and as contemplated herein ("Festival Permit"). 

(a) CONCESSIONAIRE may enter into separate agreements with properly 

licensed Subcontractors, including the City's Golf Concessionaire, and subject to the City's prior 

written consent and subject to Section 19.5, which consent shall not be unreasonably withheld, to sell 

and dispense alcoholic beverages on the licensed premises to patrons within the Festival Site during 

the Festival dates and times. CONCESSIONAIRE shall provide the City a written copy of any written 

agreement reflecting the agreement with the CONCESSIONAIRE, including any required insurance, 

bonds and other assurances. 

3.2 Use and Occupancy. CONCESSIONAIRE, subject to all of the terms and 

conditions of this Agreement and to the extent authorized by law, shall have: 

(a) During the Festival Dates, Load-In Time and Load-Out Time, the 

exclusive right to install and remove Concession Facilities and to construct, place, or otherwise 

locate Festival materials and facili ties within the Festival Area. 

(b) During the Festival Dates, the exclusive right to use the Festival Area 

to produce and conduct the Festival. 

(c) (i) During the Festival Dates, and subject to coordination with the City and the 

City’s Golf Concessionaire in Overland Park, the right for the sale and consumption 

of alcohol within the Festival Area except for the Overland Park clubhouse, 

subject to the provisions in subsections 3.2 (d) below, subject to the terms and 

conditions of all relevant permits and licenses therefore, and further subject to 
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the provisions of subsections 3.2(c)(ii) and (iii) below. In accordance with this 

section, CONCESSIONAIRE and/or its Subcontractors shall obtain all necessary 

permits and licenses otherwise required for the sale and consumption of alcohol 

within the Festival Area except for the Overland Park clubhouse, such as sales tax 

licenses, health and safety permits, alcoholic beverage licenses, and any other 

permits or licenses that may be required by any and all applicable governmental 

entities. If CONCESSIONAIRE reasonably cannot obtain a liquor license, then 

CONCESSIONAIRE shall have the right to cancel the Festival for any year 

pursuant to Section 7.4 herein.  

(ii) After January 1, 2018, CONCESSIONAIRE shall have the right to use 

the Overland Park Starter Shack (the “Starter Shack”), a small, brick, one-story 

structure located near the Overland Park clubhouse. CONCESSIONAIRE may 

apply for a license for the sale and consumption of alcohol at the Starter Shack 

during the term of this Agreement. CONCESSIONAIRE may annually apply for 

a temporary modification of its liquor license for the Festival Dates to include the 

golf course, but excluding the Overland Park clubhouse.  CONCESSIONAIRE’S 

modified license shall temporary and automatically revert to its original premises 

on a date certain no later than the end of the Load-Out Time.  

(iii) The City’s contract with its current Golf Concessionaire for Overland 

Park is anticipated to be extended through December 31, 2017. In the near future, 

the City expects to issue a request for proposals for Overland Park Concessions 

for a term beginning on January 1, 2018, which concession will include the Golf 

Concessionaire applying for and obtaining a liquor license for the premises, 

including the clubhouse and optional premises of the golf course, but excluding 

the Starter Shack. In its request for proposals and its contract with the prevailing 

bidder, the City will require the future Golf Concessionaire to annually apply for 

a temporary modification of its liquor license for the Festival Dates, within a 

reasonable and sufficient time.  The temporary modification will reduce the Golf 

Concessionaire’s liquor license premises to the Overland Park clubhouse and 

eliminating the remainder of Overland Park from its licensed premises during the 

Festival Dates. The Golf Concessionaire’s modified license shall be temporary 

and automatically revert to its original premises on a date certain after reversion 

of the temporary modification of the CONCESSIONAIRE’S license referenced 

above. In the event that the prevailing bidder is the current Golf Concessionaire, 

the City will require that bidder to modify the premises of its current liquor license 

to exclude the Starter Shack for the term of this Agreement. 

(d)  CONCESSIONAIRE will have the right to occupy the clubhouse 

during Load-In and Load-Out and the Festival Dates under one of the following options: 

 

(i) CONCESSIONAIRE shall be limited to occupancy of the common 

areas only.  The Kitchen is excluded from CONCESSIONAIRE’s occupancy. 
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CONCESSIONAIRE is responsible for erecting a barrier that prohibits entry by 

anyone to the kitchen. The City agrees to include this requirement in anticipated or 

future agreements with the Golf Concessionaire. Any permits required for the 

intended use will be obtained and paid for by CONCESSIONAIRE; or 

 

(ii) CONCESSIONAIRE may make arrangements directly with the 

Golf Concessionaire for the Golf Concessionaire to provide any combination of 

food, beverage and alcohol service in the clubhouse.  CONCESSIONAIRE will 

not be required to erect a barrier preventing entry to the kitchen.  The City will 

not require the Golf Concessionaire to agree to CONCESSIONAIRE’s 

arrangement; or 

(iii) CONCESSIONAIRE may make arrangements directly with the 

Golf   Concessionaire for CONCESSIONAIRE  to provide any combination of 

food, beverage and alcohol service at the clubhouse. CONCESSIONAIRE will 

not be required to erect a barrier preventing entry to the kitchen.  The City will 

not require the Golf Concessionaire to agree to CONCESSIONAIRE’s 

arrangement. 

(iv) Regardless of which option CONCESSIONAIRE elects, 

CONCESSIONAIRE shall notify the City in writing of its election. 

CONCESSIONAIRE shall not occupy or utilize the “Pro Shop” for any reason. 

City and CONCESSIONAIRE shall perform pre-Festival and post-Festival 

walkthrough inspections of the clubhouse and/or kitchen, and 

CONCESSIONAIRE shall be responsible for any repairs or damage, consistent 

with Section 8. 

(e) During the Festival Dates, and subject to coordination with the City and the 

Golf Concessionaire, the right to Concessions within the Festival Area except for the Overland 

Park clubhouse. The City’s contract with its current Golf Concessionaire for Overland Park is 

anticipated to extend until December 31, 2017. In the near future, the City expects to issue a 

request for proposals for Overland Park Concessions for a term beginning on January 1, 2018.  

In its request for proposals and its contract with the prevailing bidder, the City will require the 

Golf Concessionaire to modify its right to Concessions to the Overland Park (excluding the 

clubhouse) during the Festival Dates. The  Gol f  Concess iona ire ’s  exc lus ive  r igh t  to  

provide  concess ions  to  the  gol f  course  sha l l  au tomat ica l ly  rever t  

immedia te ly  a f ter  the  Fes t iva l  Da tes .   CONCESSIONAIRE and/or its Subcontractors 

shall obtain all necessary permits and licenses otherwise required for such Concessions, such 

as sales tax licenses, health and safety permits, and whatever other permits or licenses may be 

required by any and all applicable governmental entities.  CONCESSIONAIRE, at the Golf 

Concessionaire’s option, will either (i) pay the Golf Concessionaire Twenty-Five Thousand 

Dollars and No Cents ($25,000.00); or (ii) otherwise work in good faith with the Golf 

Concessionaire to purchase services or products from such Golf Concessionaire during the 

Festival Dates, Load-In Time and Load-Out Time at reasonable market rates. It shall be 
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CONCESSIONAIRE’s obligation and responsibility to obtain any required assignment of rights, 

and the City’s prior written consent for such assignment, for Concessions. 

(f) This agreement and the permit granted hereby shall be conditional on 

Concessionaire conducting the Concession in accordance with the Concession Plan, and 

Concessionaire and its Subcontractor obtaining, paying for and complying with all necessary permits 

and licenses required for such Concession, such as sales tax licenses, health and safety permits, and 

whatever other authorizations may be required for the Concession by Applicable Law. 

(g) The exclusive right to permit and sell advertising and sponsorship rights, 

merchandise, hospitality space (including but not limited to tents), and signage during the 

Festival Dates and within the Festival Area, subject to City requirements and approval.  This 

subsection (f) is subject to provisions and limitation in Section 6.6, Limitation on Sponsorships. 

(h) While using the rights herein, Concessionaire shall use and occupy the 

Festival Area, Load-In Area and Load-Out Area in a safe and careful manner and shall comply 

with all Applicable Law.  

 3.3 Names and Logos of the City and its Park. The City grants to Concessionaire 

the non- exclusive right to use and sublicense the City's and Overland Park's names and logos 

in connection with producing the Festival; provided that such use or sublicense to the extent 

it utilizes either (i) the City's trademarked name, logo or flag shall be subject to the prior 

consent of Denver Brand Center, which consent shall not be unreasonably withheld; or (ii) 

Overland Park's trademarked name or logo shall be subject to the prior consent of the Manager, 

which consent shall not be unreasonably withheld . In no event shall Concessionaire represent 

or indicate, or by the particular use of a name, flag or logo imply, that the City is a sponsor of 

the Festival, a partner with Concessionaire, or engaged in any joint venture with Concessionaire, 

with respect to the Festival. The City hereby expressly agrees to Concessionaire use of the 

Festival Name. 

3.4 Names and Logos of Concessionaire.  The City may not use the name of 

Concessionaire or any logos, trademarks, trade names or other intellectual property (the 

"Intellectual Property") owned by or licensed to Concessionaire or its affiliates without the 

prior written approval of Concessionaire, which may be given or withheld in Concessionaire’s 

sole discretion.  In the event that Concessionaire grants the City any rights to use any Intellectual 

Property, the City shall strictly comply with any such authorization. The City acknowledges and 

agrees that it shall obtain no ownership rights or goodwill whatsoever related to the Intellectual 

Property, including with respect to any Intellectual Property used in connection with any trade 

names, trademarks or other intellectual property of the City, and shall assign to Concessionaire 

and execute, at Concessionaire’s request, all such documents necessary to evidence that all rights 

to such Intellectual Property (including with respect to any used in connection with any trade 

names, trademarks, or other Intellectual Property of City) belong to, and are owned exclusively 

by, Concessionaire. In the event that the City breaches any covenant contained in this Section 3, 

then, in addition to Section 17.4 and 17.5, Concessionaire shall be allowed to seek injunctive 

relief. 



10 

 

3.5 Service and Sale of Alcohol in Festival Area. The right to sell or serve liquor, beer 

or wine in the Festival Area is subject to CONCESSIONAIRE or its Subcontractors securing 

the appropriate approvals or license(s), whichever is required, from the appropriate Local and 

State licensing authorities therefore and compliance with any and all terms and conditions 

connected therewith. The City makes no representation that such right or license may be granted. 

Evidence of such license shall be provided to the Executive Director at least thirty (30) calendar 

days prior to the Festival Date. All sale and service of liquor, beer or wine shall be solely for 

consumption in the Festival Area as designated by the licensing authority. 

3.6 Other Required Permits. Notwithstanding the granting of a permit under this 

Agreement, Concessionaire shall obtain and comply with any other permits, licenses or approvals 

required by other City departments or any other governmental entity with authority over any aspect 

of the Festival or the use of City property. Concessionaire shall be solely responsible for paying in 

full and in a timely fashion any fees or charges charged by other City departments or any other 

governmental entity with authority over any aspect of the Festival or the use of City property. 

3.7 For the purposes of, and subject to, this Agreement, Concessionaire shall assume 

possession and control of the Festival Site as of the date Load-In activities are authorized to start at 

the Festival Site subject to the City’s rights to perform its services, to enforce this Agreement and the 

related permit, and to take such actions as required by law. 

3.8 To the extent Concessionaire retains or authorizes Subcontractors to perform any of 

the concessionaire’s obligations or to exercise any rights of CONCESSOINAIRE under this 

Agreement, CONCESSIONAIRE shall be solely responsible for assuring that the Subcontractor 

complies with this Agreement, as well as any and all City and any other governmental laws, rules, 

policies and requirements. 

4. OTHER EVENTS 

4.1 Competing Festivals.  In any year that the Festival is held, the City shall not authorize any 
other person or entity to hold a multi-day, multi-stage music festival which is substantially similar to the 
Festival on any City Property ("Competing Festival").  This limitation does not include similar events 
or festivals held on private property, or events with Historical Priority. 

5. CONCESSIONAIRE’S RESPONSIBILITIES 

5.1 General. Concessionaire shall be responsible for organizing, producing and holding 

the Festivals and for the payment of all costs and expenses related thereto, except as specifically 

provided for in Section 6 of this Agreement. 

5.2 Services.  Any service or action which is to be performed or taken in connection with 

the Festival and which is not specifically designated the responsibility of the City under Section 6 of 

this Agreement shall be the responsibility of Concessionaire.  Without limiting and in furtherance of 

the foregoing, Concessionaire shall be responsible, either directly or through its Subcontractors, 

vendors or agents, for providing the following services as they relate to or are caused by the Festival: 

(a) Booking and coordination of all artists, coordinating and interfacing with 

artist's management; 
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(b) Promotion, including radio, print, internet, social media, interviews and street 

teams; 

(c) Managing box office and ticket sales; 

(d) Production of the Festival including coordination of the stage, sound, 

lights, subcontractors, volunteers and stagehands; 

(e) Supervision and coordination of the vendor sales, including sales of food, 

beverages, art, merchandise and music; 

(f) Contracting with all suppliers, including those providing tents, fences, 

portable toilets, clean-up, waste management supplies and equipment, electrical supplies, 

catering, etc.; 

(g) Staff attended and free bicycle valet(s).  Bicycle valet areas are to be 

identified on the Facilities and Stage Location Plan as depicted in Exhibit 

A; 

(h) Providing perimeter chain link fencing and such other fencing and 

barricades as reasonably required and as otherwise requested by the City, including as set forth 

below in Section 13 intended to protect natural and wildlife areas, subject to the approved Site 

Map, Exhibit A; 

(i) Development, design, and production of all creative work, including 

posters and flyers, sponsorship packages and other creative work; 

(j) Selling tickets, signage, advertisement, sponsorship rights, product rights 

and other marketing rights; 

(k) Management and control of all funds; 

(l) Load-in and load-out of the Festival Area; 

(m) Providing portable toilets, portable washroom trailers (for the VIP and 

general admission attendees), and hand washing units that are clean and free of waste with water 

and soap dispensers that are full of soap, in working condition, unclogged and draining properly, 

subject to the approved Water Plan, Section 10.7; 

(n) Providing garbage carts, cans, and recycling containers, and removing all 

such trash generated by the Festival, including the prompt removal of trash during the course of the 

Festival on each day of the Festival, subject to the approved Trash and Clean-Up Plan, Section 10.6; 

(o) Providing shuttle system to transport Festival attendees according to a 

route determined by the City and subject to the approved Traffic Plan, Section 10.1; 

(p) Protection of all City Property, and the repair and replacement of any and 

all damage to the site, including but not limited to turf, trees, brush, shrubs and flower beds, 

irrigation systems at the Festival Area; 
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(q) Providing such security, public safety, and crowd control, fire protection 

and emergency medical services for the Festival, including during Load-In Time and Load-Out 

Time, subject to the approved Safety Plan, Section 10.2, and Traffic Plan, Section 10.1; 

(r) Providing an on-site “Command Center” to accommodate all Festival 

Activities and necessary communication and coordination with City staff, emergency services and 

any other services, and to accommodate safety and monitoring of all Festival Activities, subject to 

the safety plan, Section 10.2; 

(s) Assisting City in engaging in such public outreach, as circumstances warrant, 

to address the impacts of the Festival which are of concern to surrounding property owners, tenants 

and residents;  

(t) “Live” staffed 24-hour hotline to allow Concessionaire to respond to guest 

and resident issues, with a one-half (1/2) hour or less response time, during the Festival Dates.  During 

Load-In and Load-Out Concessionaire shall provide a 24-hour hotline to respond to guest and 

resident issues with a one (1) hour or less response time.; and 

(u) Providing such other services, including guest services, as Concessionaire 

shall deem desirable in conducting the Festival so long as the services support or directly relate to 

the Permitted Activities. 

5.3 Costs and Expenses. Any cost or expense incurred in connection with the Festival 

and which is not specifically designated the responsibility of the City under Section 6.2 shall be 

the responsibility of and paid by Concessionaire, including but not limited to the following: 

(a) Costs and expenses of performing Concessionaire’s services and other 

obligations; 

(b) Costs and expenses associated with any medical services; 

(c) Charges and fees imposed by the City as provided herein subject to the 

following: 

(i) Each year the Festival is held, City shall provide 

Concessionaire a Two Hundred Thousand Dollars and Zero Cents ($200,000.00) credit 

that will be applied to services provided by the City with the exception of Park Rangers 

and Golf Staff. 

(ii) The City shall provide Concessionaire an invoice 

reflecting said credit and detailing all services provided by the City.  Park Ranger and 

Denver Golf staff costs and any other costs in excess of said credit shall be due and 

payable within 7 days of the invoice date 

(d) Charges and fees imposed by any other governmental entity or authority and 

Concessionaire shall pay such charges and fees as required thereby; 

5.4 Reimbursement Obligations.  From time to time, the parties may agree that the City 

will perform on behalf of Concessionaire certain of Concessionaire services (e.g. clean up).  
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Concessionaire shall pay and/or reimburse the City as mutually agreed upon, as applicable, for 

performing such services. 

5.5 Acts and Activities. Concessionaire shall discuss and consult with and timely inform 

the Manager as to the acts, activities and events that are scheduled to occur at the Festivals. 

Concessionaire shall submit a schedule of such acts, activities and events to the Manager for comment 

no later than ninety (90) calendar days prior to the Festival Dates. 

5.6 Utility Locate. Concessionaire shall conduct a Utility Locate, at its sole expense, 

prior to any ground disturbance in the Festival Area. 

5.7 Electrical Service and Water Service. 

(a) Concessionaire will have access to all utility systems (electrical and water) in 

the park where the Festival Site is located beginning on the first Load-In date, through the Festival, 

and until the last Load-Out date.  The City will invoice Concessionaire for the utility costs with 

payment due 7 days from invoice date.  At its own expense, Concessionaire shall arrange for any 

special utility connection to said systems. 

(b) If Concessionaire determines it will need to provide some portion of the 

required electrical needs for the Festival through generators or other electrical connections provided 

by Concessionaire at its expense, Concessionaire shall obtain and pay for any permits, licenses, or 

approvals for the installation and operation of the generators and other electrical connections, which 

must be installed and operated in a manner so that they do not damage, or adversely impact or 

impede the public use of, the park or the streets, including excessive noise and fumes. 

(c) Concessionaire hereby expressly waives any and all claims for compensation 

from the City and the Denver Water Board for any and all loss or damage sustained by reason of 

any defect, deficiency, failure or impairment of the water supply system, drainage system, or 

electrical system on, near or otherwise related to the Festival Site. 

5.8 Duty of Care. While exercising the rights granted herein, Concessionaire shall use and 

occupy the Festival Site and the areas for Load-In and Load-Out in a reasonably safe and careful 

manner, follow all plans approved under Section 10, and shall comply with all Applicable Law.  

Concessionaire shall not knowingly do any act or fail to address or resolve any act during the Term 

of this Agreement that will in any way irreparably damage the Festival Site or any part of the 

surrounding park or other City-owned or private property, or cause personal injury to, or damage 

the property of, attendees of the Festival, citizens utilizing the surrounding park or other City-owned 

property, the owners of nearby private property, or City employees which CONCESSIONAIRE also 

fails to repair or fails to reimburse the City the cost for repairs. 

5.9 Hazardous Materials. CONCESSIONAIRE acknowledges and agrees that City has 

informed CONCESSIONAIRE of the presence of hazardous materials in the soil in the Park and 

Golf Course.  CONCESSIONAIRE shall notify City of its intent to perform any digging or 

disturbance or soil in any area of the Park or Golf Course prior to performing digging or disturbing 

of soil. 
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5.10 Compliance with Parks Rules and Park-related Laws. Except as expressly modified 

herein or as otherwise modified by written directive of the Manager, the prohibitions and restrictions 

for uses and activities in a City-owned park set forth in Article I of Chapter 39 of the Denver Revised 

Municipal Ordinance (“DRMC”) shall be applicable and must be complied with. Smoking within 

any enclosure, tent (even if not fully enclosed), kitchen or dining area, or any location where patrons 

may congregate while drinking or eating within the Event Site is a violation under Section 39-10(e), 

DRMC.  Rules and laws against possession and consumption of marijuana, including but not limited 

to Section 38-175, DRMC and Park Use Rules 8A.0 shall also be enforced in the Festival area. 

5.11 Park Equipment. CONCESSIONAIRE may utilize golf course carts at no cost to 

Concessionaire. City and CONCESSIONAIRE shall inspect the carts during the Pre-Festival and 

Post-Festival walkthroughs. CONCESSIONAIRE agrees to repair or replace golf carts damaged 

during its possession and use.  

5.12 Community Involvement.  CONCESSIONAIRE shall in good faith and with 

assistance from the City promote local non-profits and resident neighborhood organizations to 

volunteer to staff booths and concessions to allow those organizations to raise funds. 

5.13 Community Hiring. CONCESSIONAIRE shall in good faith and with assistance from 

the City utilize City resources to hire from the local and regional community. 

5.14 Local Acts and Businesses. CONCESSIONAIRE shall in good faith and with 

assistance from the City support and promote local acts and artists to participate in the Festival, as 

well as promote local businesses, restaurants and local non-profits. 

5.15 Tickets to Neighborhood. CONCESSIOANAIRE shall offer to the Overland 

neighborhood residents discounted tickets for attendance.  CONCESSIONAIRE shall set the 

amount of the discount and/or the number of tickets to be discounted, but only after consultation 

with the City. 

6. CITY RESPONSIBILITIES 

 

6.1 City Services.  The City will be responsible, at its own expense, except where 

CONCESSIONAIRE is responsible for reimbursement to the City, for providing the following 

services with respect to the Festival ("City Services"):  

(a) Shut off irrigation system(s); 

(b) Advertise the Festival on Channel 8 and the City website; and 

(c) Provide maintenance staff and Park Rangers subject to Reimbursement of 

costs set forth in Section 5.4 on site during Load-In Time and Load-Out Time, Festival Times and 

Festival Dates. 

6.2 Costs and Expenses.  The City shall be responsible for the payment of the cost and 

expenses the City incurs in performing the City Services subject to Section 5.3.(c) above.  

6.3 City Liaison.  The City will appoint one or more liaisons ("City Liaison”) to assist 

Concessionaire in its discussions and interactions with City officials and departments, including but 
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not limited to: (i) attending key meetings with City personnel and departments; (ii) assisting 

Concessionaire in obtaining City permits and licenses; (iii) troubleshooting prior to, during, and after 

the Festival; (iv) coordinating and supporting Load-In and Load-Out activities; (v) overseeing the 

provision of  services required by Concessionaire; (vi) reviewing separate agreements with 

Subcontractors for the sale and service of Permitted Alcohol; (vii) attending walk-throughs and 

working on property condition reports with Concessionaire; (viii) providing billings for utility, labor 

and service reimbursements from Concessionaire; and (ix) supporting and directing Concessionaire 

in the implementation and enforcement of the approved Plans. 

6.4 Noise Ordinance. The City will continue to enforce its ordinances related to noise 

control and permitted noise levels within the Festival Area and the surrounding neighborhoods 

consistent with conducting the Festival and similar events during the Term of this Agreement.  

Specifically, Sections 36-1 through 36-10, D.R.M.C. shall remain in effect as enforced by the 

Department of Environmental Health, including any violations and penalties. 

6.5 Permits and Licenses. The Parks and Recreation agrees that during the term of this 

Agreement, it will act in good faith to assist Concessionaire in obtaining permits and licenses 

necessary for Concessionaire to take full advantage of its rights under this Agreement, upon 

application and qualification by Concessionaire. Parks and Recreation will require in its golf course 

concessionaire agreement that the Golf Concessionaire timely file any required modification of the 

licensed premises timely obtain local and State approvals for the reduction in size of the existing 

liquor licenses to accommodate the requirements imposed upon CONCESSIONAIRE and its 

Subcontractors under the Festival Agreement.  . 

6.6 Limitation on Sponsorships.  Concessionaire agrees (unless otherwise approved by 

the Manager), that with respect to the Festival, it shall not permit sponsorship, advertising, 

promotional products and marketing materials in the Festival Area for the sale or promotion of any 

of the following (i) firearms; (ii) fireworks; (iii) pornography; (iv) tobacco; and (v) marijuana. 

7. TERM; TERMINATION; CANCELLATION 
 

7.1. Term. The term of this Agreement will commence on the Effective Date and shall 
terminate on December 31, 2022 (the "Term"), unless sooner terminated in accordance with the terms of 
this Agreement, including without limitation those provisions set forth in Section 17 herein.  The parties 
may extend the Agreement for up to 2 additional years as described in Section 2.2(b).  Unless otherwise 
terminated and subject to fulfillment of all obligations, the Parties intend that CONCESSIONAIRE hold 
the Festivals in the years 2018, 2019, 2020, 2021, and 2022.  If the time needed to complete performance 
of any provisions of this Agreement extends beyond the Term specified above (including, but not 
limited to, any payment of Fees, the Damage Deposit, and inspections under Section 8 of this 
Agreement and any provisions that expressly survive the expiration or termination of this 
Agreement), this Agreement shall remain in full force and effect but only as to such provisions. 

 
7.2. Mutual Termination.    This Agreement may be terminated at any time upon the written 

mutual agreement of Concessionaire and the Manager. 
 

7.3. Termination by the Parties. The Agreement may be unilaterally terminated, for cause, by 

either Party with thirty (30) calendar days prior written notice thereof; provided that the terminating party 

is not in uncured breach or default as specified in Section 17 of this Agreement. A termination shall 
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be deemed “for cause” when it is based on a breach or default as specified in Section 17 which has 

not been cured or resolved to the reasonable satisfaction of the non-defaulting Party within the time 

periods specified in Section 17 If a Festival is in progress when such termination occurs, 

Concessionaire shall be responsible for complying with all requirements and schedules specified in 

this Agreement for properly concluding the Festival. 

 
7.4. Concessionaire may cancel the Festival in any year by providing written notice by no 

later than two (2) weeks prior to the first Load-In date.  If Concessionaire cancels the Festival one hundred 
eighty (180) days or more prior to the first Load-In date, then the City shall refund all Parks and Recreation 
fees and deposits, less any amounts necessarily expended by the City in preparation for the Festival.  This 
refund shall not apply to any fees incurred by Concessionaire in order to obtain any other needed city 
permits or licenses, such as liquor license application fees.  If Concessionaire cancels the Festival less than 
one hundred eighty (180) days prior to the first Load-In date, the City shall be entitled to payment in the 
amount of $50,000.00. 

 

7.5. Modification and/or Temporary Suspension Not Termination. Concessionaire may 
modify the Festival Dates with the consent of the Manager pursuant to Section 2.2(a) and Section 2.8 
herein, or elect to a Temporary Suspension of the Festival Dates pursuant to Section 2.2(b) and Section 
2.8 herein. Such modification or Temporary Suspension shall not be considered termination under this 
Section 7 or default under Section 18. 

 
7.6. Unforeseen Circumstances. If Overland Park or the Festival Area included herein are 

damaged from any cause beyond the control and without the fault or negligence of the City including, but 
not limited to, acts of God, fires, floods, droughts, epidemics, quarantine restrictions, strikes, failure of 
public utilities or unusually severe weather, prevents occupancy and use, or either, as granted in this 
Agreement, the City and Concessionaire are each hereby released from any damage so caused to the other 
party thereby. Likewise, if any of the said unforeseeable causes prevents the occupancy and use on the 
date or dates herein named, Concessionaire shall be allowed to reschedule the Festival at Concessionaire’s 
sole discretion subject to all the terms, covenants, and conditions herein and approval of the new dates 
with the Manager. Should Concessionaire elect not to reschedule the Festival in accordance with this 
Section 7.6, the City will refund to Concessionaire all sums paid hereunder except such portions thereof 
as shall have been necessarily expended or committed and Concessionaire shall determine in its sole 
discretion the appropriate amount to refund, if any, to holders of paid admissions affected by the action. 

8. FEES AND DAMAGE DEPOSIT 

 

8.1 Fee for Festival Permit. Concessionaire will pay in each year of the Festival the 

following fees: 

(a) Two Hundred Thousand Dollars and No Cents ($200,000.00) for use of 

Overland Park, due on or before March 1st of the Festival year, payable to Denver Golf Enterprise; 

(b) Two Dollars and No Cents ($2.00) per one-day ticket sold, and Six 

Dollars and No Cents ($6.00) per-three day ticket sold (including discounted tickets), due within 

seven (7) days after the last day of the Festival, payable to Denver Golf Enterprise, neither of 

which shall be assessed on Complimentary Tickets); 
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(c) Ninety Thousand Dollars and No Cents ($90,000.00) landscape 

allocation to be utilized for landscaping, maintenance or other improvements to Overland Golf 

Course, due on or before March 1st of the Festival year, payable to Denver Golf Enterprise; 

(d) Twenty-Five Thousand Dollars and No Cents ($25,000.00) contribution 

toward discount golf play at other City golf courses while Overland Course is closed, due on or 

before March 1st of the Festival year, payable to Denver Golf Enterprise; 

(e) Eight Thousand Dollars and No Cents ($8,000.00) allocation for use of 

the “AquaGolf” for Festival parking; and 

(f) As set forth in Section 9.2, CONCESSIONAIRE shall collect the 

Facilities Development Admissions Tax of 10% and pay such tax directly to the Manager of 

Finance.  In the event the City repeals the Facilities Development Admissions Tax, or amends 

such tax so that it no longer would be collected for the Festival, then CONCESSIONAIRE 

agrees to pay an amount of 10% of all ticket sales to the Golf Course Enterprise or its successor 

in interest. 

(g) Any reimbursement to which CONCESSIONAIRE is entitled shall be 

invoiced by CONCESSIONAIRE to the City, and due within seven (7) days after City approval, 

shall be payable to CONCESSIONAIRE.  City may issue multiple invoices to the extent multiple 

City departments may issue its own invoice. 

 

8.2 Complimentary Tickets.  CONCESSIONAIRE shall have the right to issue 

complimentary tickets in its sole discretion for the Festival, through the Term of this Agreement; 

provided however, that for the Festival no more than (i) three thousand (3,000) tickets; or (ii) 

that number of tickets equal to five percent (5%) of tickets sold in a prior year, whichever is 

greater, shall be considered complimentary tickets, with one hundred (100) Complimentary 

Tickets set aside for City Staff only. Any complimentary tickets not labeled as such on both portions 

of the ticket stub will be counted as "sold". Notwithstanding the foregoing limitation on the 

number of complimentary tickets for the Festival, CONCESSIONAIRE shall have the right 

during the week before the Friday of the Festival Dates (but no earlier than the first Load-In 

Date) to have one benefit or open performance for the enjoyment of the surrounding 

neighborhoods. The limitation regarding complimentary tickets for the Festival Dates set forth 

above shall not apply to attendees of this benefit or open performance. The number of 

Complimentary tickets distributed shall be reflected in CONCESSIONAIRE’s ticket manifest 

provided to the City in accordance with Section 9.2 (although compensation or monetary 

obligations related to actual sale of tickets shall not apply to the Complimentary Tickets as set 

forth in this Agreement). 

8.3 Contribution to Community Fund. For each year of the Festival, 

CONCESSIONAIRE agrees to contribute $1.00 from each one-day ticket sold and $2.00 from 

each three-day ticket sold for the Festival to a fund for contribution to a Community Fund for 

the purposes of benefiting, enhancing or improving Overland Park and the surrounding 

neighborhood.  Said fund will either be managed by a newly established non-profit entity or via 
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the Denver Foundation or another existing non-profit entity.  This contribution is not applicable 

to Complimentary Tickets. 

8.4 Damage Deposit. For each year that a Festival is held, CONCESSIONAIRE 

agrees to pay no later than thirty (30) calendar days prior to the Load-In Time a damage deposit 

in the amount of Fifty Thousand Dollars and Zero Cents ($50,000) ("Damage Deposit") to 

Denver Golf.  CONCESSIONAIRE shall meet with the City Liaison, along with an external 

independent firm with relevant experience, selected by the City, on or prior to the first day of 

Load-In to perform a “Pre-Festival Walkthrough” to assess and inventory the condition of the 

Festival Area.  The Parties shall document the Festival Area, including with the use of 

photography or videography, and shall agree upon the condition of such.  On the last day of the 

Load-Out Time CONCESSIONAIRE shall meet with the City Liaison, along with an external 

independent firm, to perform a “Post-Festival Walkthrough” regarding clean-up and repair of 

the Festival Area. CONCESSIONAIRE agrees to timely address damages which arise from its 

use and occupancy of the Festival Area and staging and conducting of the Festival. Should 

CONCESSIONAIRE fail to address such damages, the City shall be entitled to make a claim 

for damages against the Damage Deposit, and if the City's damages exceed the amount of the 

Damage Deposit, the City shall not be limited by the Damage Deposit in its claim for actual 

damages.  Any portion of the Damage Deposit not expended as set forth herein shall be refunded 

within 30 days of all damages being repaired.  The City shall reconcile all damages and costs, 

and provide an accounting of such to CONCESSIONAIRE.   

8.5 Procedure for Damage Assessment and Restoration.  The City and 

CONCESSIONAIRE shall cooperate in good faith to select an external, independent firm to 

assess damage incurred, opine on the condition, and provide a recommendation for restoration 

of the Festival Area.  If the Parties cannot reasonably agree on the firm within sixty (60) calendar 

days, then the City shall select the firm.  CONCESSIONAIRE shall cover the cost of the 

assessment and recommendation.  City shall then, based on the assessment and recommendation, 

determine those portions of the restoration work that will be performed by the City or 

CONCESSIONAIRE. At the City’s request, CONCESSIONAIRE shall have the option to 

purchase the materials required for restoration subject to City approval, and the City perform 

the work.  The estimated cost of the restoration work, provided by the external firm, shall be 

advanced from CONCESSIONAIRE to the City within seven (7) business days after the estimate 

is received.  Once the work is completed and the City has accepted the work in writing, the 

parties shall reconcile the costs of the work and determine whether additional funds are required 

for excess costs beyond the amount of the Damage Deposit referenced in Section 8.4 herein, 

which shall be covered by CONCESSIONAIRE, or whether CONCESSIONAIRE is entitled to 

a refund.  CONCESSIONAIRE shall obtain and maintain insurance sufficient to cover property 

damage; and shall obtain and maintain a bond in an amount sufficient to cover property damage, 

both consistent with Section 14 and Section 15, below. 

8.6 No Additional Fees. Except as specifically provided for in this Agreement, the 

City shall not charge CONCESSIONAIRE additional fees, other than uniformly applied, 

standard permit and licensing fees required in connection with the Festival. 

9. REVENUES, TAXES, PERMITS AND LICENSES 
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9.1 Revenues.  After paying the City the amounts owed under Section 8, and all 

applicable taxes, a n d  after satisfying all its other obligations hereunder, as between the City and 

CONCESSIONAIRE, CONCESSIONAIRE shall be entitled to all revenues from the Festival. 

9.2 Facilities Development Admissions Tax.  

(a) CONCESSIONAIRE acknowledges that the City levies a Facilities 

Development Admission Tax of 10%. The tax is to be computed on the admission price, and 

separately stated on the ticket. The tax is due within ten (10) days after each Festival, unless an 

exemption is granted by the Manager of the Department of Finance. CONCESSIONAIRE shall 

provide the City with an authenticated ticket manifest showing the number and types of tickets 

printed.  CONCESSIONAIRE is also accountable for reporting unsold tickets and providing them 

for verification at the request of the City.  CONCESSIONAIRE shall be responsible for ticket 

security; therefore, any tickets lost, stolen, or missing shall be considered as sold for purposes of 

computing Seat Tax.  Complimentary tickets shall be properly documented and deducted separately 

by specific quantities from the report of tickets sold. Any complimentary tickets not labeled as such 

on both portions of the ticket stub will be counted as "sold" and Facilities Development Admission 

Tax will be collected. 

(b) Prior to 11:59 p.m. of each Festival day, the CONCESSIONAIRE shall 

provide the Director with an authenticated ticket manifest showing the number and types of tickets 

printed, sold, unsold, lost, stolen, missing, and complimentary; the statement and manifest shall be 

certified by CONCESSIONAIRE to be correct.  CONCESSIONAIRE shall also, upon request, 

provide the City with and any other documentation necessary to validate Seat Tax or any other tax 

due to the City.  CONCESSIONAIRE shall provide the Director with the unsold tickets (commonly 

referred to as ‘deadwood’) for verification upon the Director’s request. CONCESSIONAIRE shall 

be responsible for ticket security; therefore, any tickets that are lost, stolen, or missing shall be 

considered sold for purposes of computing gross receipts and FDA Taxes.   
 

9.3 Taxes, Permits and Licenses. CONCESSIONAIRE agrees to pay promptly all taxes, 

excise, or license fees of whatever nature applicable to its occupancy and to take out all permits and 

licenses, Municipal, State, or Federal, required for its usage herein permitted, and further agrees to 

furnish the City, upon request, duplicate receipts or other satisfactory evidence showing the prompt 

payment of all taxes and fees above referred to and showing that all required permits and licenses are 

in effect. Appropriate records shall be maintained and made available per ordinance requirements. 

Any Subcontractor retained by CONCESSIONAIRE to provide service(s) during the Festival Dates 

shall be responsible for promptly paying all taxes, excise or licenses fees of whatever nature 

applicable to the service(s) provided and shall be responsible for obtaining all permits and licenses, 

Municipal, State, or Federal required for the service(s) provided. 

10. PLANS PROVIDED BY CONCESSIONAIRE 
 

10.1 Traffic Control and Parking Plan.  

(a) An initial draft of the Traffic Control and Parking Plan (the "Traffic Control 

Plan") shall be submitted each year in which the Festival is to be held by CONCESSIONAIRE to 

the Executive Director of Public Works and the Executive Director of Parks and Recreation for 
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review and approval no later than one hundred and fifty (150) calendar days prior to the first day of 

the applicable Festival Dates. The Directors shall review and provide to CONCESSIONAIRE in 

writing no later than thirty (30) calendar days after CONCESSIONAIRE's submittal of such draft 

Traffic Control Plan to the Directors either: (i) an approval of such Traffic Control Plan, or (ii) if not 

approved, a list of all requested modifications to the Traffic Control Plan. If Public Works and Parks 

fails to provide such written approval or list of required modifications of the Traffic Control Plan to 

CONCESSIONAIRE by the above referenced date, such Traffic Control Plan shall be deemed 

approved as submitted. The Directors agree to review and respond in writing to all required submittals 

to modify the Traffic Control Plan by CONCESSIONAIRE within thirty (30) calendar days of 

CONCESSIONAIRE's submission of such modified plans, or the modified plans as submitted by 

CONCESSIONAIRE shall be deemed approved. The Traffic Control Plan may include provisions 

for supplying residential permits within surrounding residential areas and meter bagging through the 

Department of Public Works, provisions for off-site parking and shuttle service to the Festival Area 

from off-site parking locations. 

(b) The approved Traffic Control and Parking Plan shall include accommodation 

of access for Regional Transportation District (“RTD”) transportation; dedicated Uber, Lyft, taxicab, 

rideshare and shuttle drop-off and pick-up locations; bicycle sharing and parking access; and twenty-

four (24) hour hotline for neighborhood information on parking impacts. 

(c) The approved Traffic Control and Parking Plan shall include pedestrian routes 

to/from public transportation; Uber, Lyft and taxi drop off locations; ingress and egress to the Festival 

Site, all intended to draw crowds away from the surrounding neighborhood residential areas and 

toward the designated transportation, drop-off/pick-up and parking areas. 

(d) The final Traffic Plan must be approved by the City no less than sixty (60) 

calendar days prior to the first Load-In date. 

10.2 Security and Public Safety Plans. 

(a) Fire Safety Protection Plan. An initial draft of the Fire Safety Protection Plan 

(the "Fire Plan") shall be submitted each year in which the Festival is to be held by CONCESSIONAIRE 

to the appropriate officials with Denver Fire Department, the Executive Director of Safety, and the 

Executive Director of Parks and Recreation no later than one hundred fifty (150) calendar days prior 

to the first day of the applicable Festival Dates. The Denver Fire Department and the Directors shall 

review and provide to CONCESSIONAIRE in writing no later than thirty (30) calendar days after 

CONCESSIONAIRE's submittal of such draft Fire Plan to the Denver Fire Department and the Directors 

either: (i) an approval of such Fire Plan, or (ii) if not approved, a list of all requested modifications to the 

Fire Plan.  If the Denver Fire Department and the Directors fail to provide such written approval or list 

of required modifications of the Fire Plan to CONCESSIONAIRE by the above referenced date, such Fire 

Plan shall be deemed approved as submitted. The Denver Fire Department and the Directors agree to 

review and respond in writing to all required submittals to modify the Fire Plan by CONCESSIONAIRE 

within thirty (30) calendar days of CONCESSIONAIRE's submission of such modified plans, or the 

modified plans as submitted by CONCESSIONAIRE shall be deemed approved.  At minimum, the Fire 

Plan shall identify, in detail, all measures CONCESSIONAIRE shall take to comply with the 

directions and requirements of the Denver Fire Department and Applicable Law, including the 
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provision of safe exits from the Festival Site, fire lanes to the Festival Site, and fire safety for the 

Festival Site.  The final Fire Plan must be approved by the City no less than sixty (60) calendar days 

prior to the first Load-In date. 

 

(b) Security Safety Protection Plan. An initial draft of the Security Safety Protection 

Plan (the "Security Plan") shall be submitted each year in which the Festival is to be held by 

CONCESSIONAIRE to the Denver Police Department, the Executive Director of Safety, and the 

Executive Director of Parks and Recreation for review and approval no later than one hundred fifty (150) 

calendar days prior to the first day of the applicable Festival Dates. The Denver Police Department and 

the Directors shall review and provide to CONCESSIONAIRE in writing no later than thirty (30) 

calendar days after CONCESSIONAIRE's submittal of such draft Security Plan to the Denver Police 

Department and the Directors either: (i) an approval of such Security Plan, or (ii) if not approved, a list 

of all requested modifications to the Security Plan.  If the Denver Police Department and the Directors 

fail to provide such written approval or list of required modifications of the Security Plan to 

CONCESSIONAIRE by the above referenced date, such Security Plan shall be deemed approved as 

submitted. The Denver Police Department and the Directors agree to review and respond in writing to 

all required submittals to modify the Security Plan by CONCESSIONAIRE within thirty (30) calendar 

days of CONCESSIONAIRE's submission of such modified plans, or the modified plans as submitted by 

CONCESSIONAIRE shall be deemed approved. At minimum, the Security Plan shall identify, in detail, 

all measures CONCESSIONAIRE shall take to comply with the directions and requirements of the 

Denver Police Department and Applicable Law, including the provision of adequate security, crowd 

control, security screening including wanding and reasonable searches, and traffic control services 

during the Festival. It shall also include a “Command Center” an on-site “Command Center” to 

accommodate all Festival Activities and necessary communication and coordination with City staff, 

emergency services and any other services, and to accommodate safety and monitoring of all Festival 

Activities. It shall also identify, in detail, the measures CONCESSIONAIRE will undertake to provide 

security for the buildings on the Aqua Golf site between the hours of 7:00 pm to 6:00 am on each 

Festival day, secure the Festival Site during the curfew period. The final Security Safety Protection 

Plan must be approved by the City no less than sixty (60) calendar days prior to the first Load-In 

date. 

10.3 Emergency Services Plan. An initial draft of the Emergency Services Plan (the 
"Emergency Services Plan") shall be submitted each year in which the Festival is to be held by 
CONCESSIONAIRE to the Denver Fire Department, Executive Director of Safety, Denver Health, 
and the Executive Director of Parks and Recreation no later than one hundred fifty (150) calendar 
days prior to the first day of the applicable Festival Dates.  The Denver Fire Department, Denver 
Health and the Directors shall review and provide to CONCESSIONAIRE in writing no later than 
thirty (30) calendar days after CONCESSIONAIRE's submittal of such draft Emergency Services 
Plan to the Denver Fire Department, Denver Health and the Directors either: (i) an approval of such 
Emergency Services Plan, or (ii) if not approved, a list of all requested modifications to the 
Emergency Services Plan. If the Denver Fire Department, Denver Health and the Directors fail to 
provide such written approval or list of required modifications of the Emergency Services Plan to 
CONCESSIONAIRE by the above referenced date, such Emergency Services Plan shall be deemed 
approved as submitted.  The Denver Fire Department, Denver Health and the Directors agree to 
review and respond in writing to all required submittals to modify the Emergency Services Plan by 
CONCESSIONAIRE within thirty (30) calendar days of CONCESSIONAIRE's submission of such 
modified plans, or the modified plans as submitted by CONCESSIONAIRE shall be deemed 
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approved.  At minimum, the Emergency Plan shall identify, in detail, all measures 
CONCESSIONAIRE shall take to comply with the directions and requirements of the Denver Fire 
Department and Applicable Law, including plans for the provision of ambulance service, EMT 
services, and on-site first aid and medical stations during the Festival. The final Emergency Services 
Plan must be approved by the City no less than sixty (60) calendar days prior to the first Load-In 
date. 

10.4 Load-In/Load-Out Plan. An initial draft of the Load-In/Load-Out Plan shall be 

submitted each year in which the Festival is to be held by CONCESSIONAIRE to the Executive 

Director of the Department of Parks and Recreation and the Executive Director of Department of 

Public Works for review and approval by the respective Directors of both departments (“Directors”) 

no later than one hundred fifty  (150) calendar days prior to the first day of the applicable Festival 

Dates.  The Directors shall review and provide to CONCESSIONAIRE in writing no later than thirty 

(30) calendar days after CONCESSIONAIRE's submittal of such draft Load-In/Load-Out Plan to the 

Directors either: (i) an approval of such Load-In/Load-Out Plan, or (ii) if not approved, a list of all 

requested modifications to the Load-In/Load-Out Plan.  If the Directors fail to provide such written 

approval or list of required modifications of the Load-In/Load-Out Plan to CONCESSIONAIRE by 

the above referenced date, such Load-In/Load-Out Plan shall be deemed approved as submitted.  The 

Directors agree to review and respond in writing to all required submittals to modify the Load-

In/Load-Out Plan by CONCESSIONAIRE within thirty (30) calendar days of CONCESSIONAIRE's 

submission of such modified plans, or the modified plans as submitted by CONCESSIONAIRE shall 

be deemed approved.  At minimum, the Load-In/Load-Out  Plan shall identify, in detail, all measures 

CONCESSIONAIRE shall take to comply with the directions and requirements of the Directors and 

Applicable Law, including provisions for a phased Load-In and Load-Out procedure, dates and 

locations for the Load-In and Load-Out including access and staging for Load-In and Load-Out, 

installation plans and schedule for the Festival Site, temporary fencing, heavy equipment 

requirements, storage of any materials and equipment, parking of hauling vehicles, proposed staking 

and other earth-disturbing activity in the Festival Site, measures to be taken to protect turf, irrigation 

systems, sidewalks and other amenities, and measures to be taken to minimize, mitigate, and repair 

damage to the Festival Site and other City-owned property caused by the Load-In and Load-Out. The 

Load-In/Load-Out Plan shall also include a listing of lighting equipment, chairs, tables, food and 

beverage preparation facilities and other fixtures and equipment that CONCESSIONAIRE has or 

will obtain to operate the Festival at the Festival Site. The final Load-In/Load-Out Plan must be 

approved by the City no less than sixty (60) calendar days prior to the first Load-In date. 

10.5 Signage Plan and Standards. An initial draft of the Signage Plan and Standards (the 

"Signage Plan") shall be submitted each year in which the Festival is to be held by 

CONCESSIONAIRE to the Department of Parks and Recreation for review and approval no later 

than ninety (90) calendar days prior to the first day of the applicable Festival Dates. Department of 

Parks and Recreation shall review and provide to CONCESSIONAIRE in writing no later than thirty 

(30) calendar days after CONCESSIONAIRE's submittal of such draft Signage Plan to the 

Department of Parks and Recreation either: (i) an approval of such Signage Plan, or (ii) if not 

approved, a list of all requested modifications to the Signage Plan.  If the Department of Parks and 

Recreation fails to provide such written approval or list of required modifications of the Signage Plan 

to CONCESSIONAIRE by the above referenced date, such Signage Plan shall be deemed approved 

as submitted. The Department of Parks and Recreation agrees to review and respond in writing to all 
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required submittals to modify the Signage Plan by CONCESSIONAIRE within thirty (30) calendar 

days of CONCESSIONAIRE's submission of such modified plans, or the modified plans as submitted 

by CONCESSIONAIRE shall be deemed approved. At minimum, the Signage Plan shall identify, in 

detail, all measures CONCESSIONAIRE shall take to comply with the directions and requirements 

of the Director of Parks and Recreation and Applicable Law, including provisions for the standards 

and process for the installation and removal of all temporary signs and advertising and compliance 

with the terms and conditions of Section 16.  The final Signage Plan must be approved by the City 

no less than sixty (60) calendar days prior to the first Load-In date. 

10.6 Trash, Site Clean-Up, and Recycling Plan. An initial draft of the Trash, Site Clean-

Up, and Recycling Plan (the “Trash and Site Clean-Up Plan”) shall be submitted each year in which 

the Festival is to be held by CONCESSIONAIRE to the Department of Parks and Recreation for 

review and approval no later than one hundred fifty (150) calendar days prior to the first day of the 

applicable Festival Dates. The Department of Parks and Recreation shall review and provide to 

CONCESSIONAIRE in writing no later than thirty (30) calendar days after CONCESSIONAIRE's 

submittal of such draft Trash Plan to the Department of Parks and Recreation either: (i) an approval 

of such Trash Plan, or (ii) if not approved, a list of all requested modifications to the Trash Plan. If 

the Directors fail to provide such written approval or list of required modifications of the Trash and 

Site Clean-Up Plan to CONCESSIONAIRE by the above referenced date, such Trash and Site Clean-

Up Plan shall be deemed approved as submitted. The Department of Parks and Recreation agrees to 

review and respond in writing to all required submittals to modify the Trash and Site Clean-Up Plan 

by CONCESSIONAIRE within thirty (30) calendar days of CONCESSIONAIRE's submission of 

such modified plans.  At minimum, the Trash and Site Clean-Up Plan shall identify, in detail, all 

measures CONCESSIONAIRE shall take to comply with the directions and requirements of the 

Department of Parks and Recreation and Applicable Law, including provisions for prompt litter pick-

up, site cleaning, and trash removal on a daily basis and as needed during Load-In, Load-Out, and 

during the course of the Festival on each day of the Festival; and for promoting waste materials 

recycling whenever possible. It shall also identify the process and commitments as to post-Festival 

clean-up, including but not limited to trash and debris disposal, building material removal, stain 

cleaning, and water and other liquid disposal from the Festival Site.  Additionally, the plan shall 

include neighborhood clean-up procedures, the area of which is depicted in the Exhibit A site map.  

CONCESSIONAIRE shall inspect and clean-up the neighborhood area first after the initial arrival of 

attendees (no later than 1:00p.m. on a Festival day, or as conditions require); second when attendees 

arrive just prior to the “evening headliners”; and finally during overnight hours. The final Trash and 

Site Clean-Up Plan must be approved by the City no less than sixty (60) calendar days prior to the 

first Load-In date. 

10.7 Sanitation and Drinking Water Plan.  An initial draft of the Drinking Water Plan (the 

“Water Plan") shall be submitted each year in which the Festival is to be held by 

CONCESSIONAIRE to the Department of Parks and Recreation and the Denver Water Departments 

(“Departments”) no later than one hundred fifty (150) calendar days prior to the first day of the 
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applicable Festival Dates.  The Departments shall review and provide to CONCESSIONAIRE in 

writing no later than thirty (30) calendar days after CONCESSIONAIRE's submittal of such draft 

Water Plan to the Departments either: (i) an approval of such Water Plan, or if not approved, (ii) a 

list of all requested modifications to the Water Plan. If the Departments fail to provide such written 

approval or list of required modifications of the Water Plan to CONCESSIONAIRE by the above 

referenced date, such Water Plan shall be deemed approved as submitted.  The Departments agree to 

review and respond in writing to all required submittals to modify the Water Plan by 

CONCESSIONAIRE within thirty (30) calendar days of CONCESSIONAIRE's submission of such 

modified plans, or the modified plans as submitted by CONCESSIONAIRE shall be deemed 

approved.  At minimum, the Water Supply Plan shall identify, in detail, all measures 

CONCESSIONAIRE shall take to comply with the directions and requirements of the Manager and 

Applicable Law, including provisions for a water supply to serve the Event, and portable toilets, 

portable washroom trailers (for the VIP and general admission attendees), and hand washing units 

that are clean and free of waste with water and soap dispensers that are full of soap, in working 

condition, unclogged and draining properly.  The final Water Plan must be approved by the City no 

less than sixty (60) calendar days prior to the first Load-In date. 

10.8 Facilities and Stage Location Plan.   An initial draft of the Facilities Plan (the 

“Facilities Plan”) shall be submitted each year in which the Festival is to be held by 

CONCESSIONAIRE to the Department of Parks and Recreation no later than one hundred fifty (150) 

calendar days prior to the first day of the applicable Festival Dates.  The Department of Parks and 

Recreation shall review and provide to CONCESSIONAIRE in writing no later than thirty (30) 

calendar days after CONCESSIONAIRE's submittal of such draft Facilities Plan to the Department 

either: (i) an approval of such Facilities Plan, or if not approved, (ii) a list of all requested 

modifications to the Facilities Plan.  If the Department of Parks and Recreation fails to provide such 

written approval or list of required modifications of the Facilities Plan to CONCESSIONAIRE by 

the above referenced date, such Facilities Plan shall be deemed approved as submitted.  The 

Department of Parks and Recreation agree to review and respond in writing to all required submittals 

to modify the Facilities Plan by CONCESSIONAIRE within thirty (30) calendar days of 

CONCESSIONAIRE's submission of such modified plans, or the modified plans as submitted by 

CONCESSIONAIRE shall be deemed approved.  At minimum, the Facilities Plan shall identify, in 

detail, the type, location and extent of Facilities to be installed or deployed at the Festival Site, 

including stage location, with reasonable input from the City and to the extent practical, the stage 

location shall be in such a position to minimize noise affecting the surrounding residents.  

Additionally, the Facilities Plan shall include a Site Map, which the City and CONCESSIONAIRE 

shall cooperate in creating, installation location of all facilities and infrastructure including tents, 

booths and other structures, and fencing.  The final Facilities and Stage Location Plan must be 

approved by the City no less than sixty (60) calendar days prior to the first Load-In date. 

10.9 Facilities Protection Plan. An initial draft of the Facilities Protection Plan (the 

“Facilities Protection Plan”) shall be submitted each year in which the Festival is to be held by 
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CONCESSIONAIRE to the Department of Parks and Recreation no later than one hundred fifty (150) 

calendar days prior to the first day of the applicable Festival Dates.  The Department of Parks and 

Recreation shall review and provide to CONCESSIONAIRE in writing no later than thirty (30) 

calendar days after CONCESSIONAIRE's submittal of such draft Facilities Plan to the Department 

either: (i) an approval of such Facilities Plan, or if not approved, (ii) a list of all requested 

modifications to the Facilities Plan.  If the Department of Parks and Recreation fails to provide such 

written approval or list of required modifications of the Facilities Plan to CONCESSIONAIRE by 

the above referenced date, such Facilities Plan shall be deemed approved as submitted.  The 

Department of Parks and Recreation agree to review and respond in writing to all required submittals 

to modify the Facilities Plan by CONCESSIONAIRE within thirty (30) calendar days of 

CONCESSIONAIRE's submission of such modified plans, or the modified plans as submitted by 

CONCESSIONAIRE shall be deemed approved.  At minimum, the Facilities Protection Plan shall 

set forth all measures CONCESSIONAIRE shall take to comply with the directions and requirement 

of the Department of Parks and Recreation and Applicable Law with respect to protecting, managing 

and restoring the Festival Site and the surrounding park and other City-owned land with respect to 

the installation, operation and removal of the Facilities. These measures shall include but not be 

limited to active protection, maintenance, repair and replacement of landscaping, sod, irrigation 

system, and other City-owned property which may be impacted by and during the Event; employment 

of appropriate erosion control and storm water management practices; the installation, operation and 

removal of portable toilets and assurance of public access and use in accordance with the Americans 

with Disabilities Act; and maintenance of a clean, safe and sanitary conditions in and around the 

Facilities; and such other actions as are needed, based on the type of Event and its duration, to manage 

Facilities in order to protect and preserve the park so that it is restored to its original or better 

condition.  The final Facilities Plan must be approved by the City no less than sixty (60) calendar 

days prior to the first Load-In date. 

10.10 Environmental Protection Plan. An initial draft of the Environmental Protection Plan (the 

"Environmental Plan") shall be submitted each year in which the Festival is to be held by 

CONCESSIONAIRE to the Executive Director of Parks and Recreation for review and approval no later 

than one hundred fifty (150) calendar days prior to the first day of the applicable Festival Dates. The 

Director shall review and provide to CONCESSIONAIRE in writing no later than thirty (30) calendar 

days after CONCESSIONAIRE's submittal of such draft Environmental Plan to the Director either: (i) an 

approval of such Environmental Plan, or (ii) if not approved, a list of all requested modifications to the 

Environmental Plan.  If the Director fails to provide such written approval or list of required modifications 

of the Environmental Plan to CONCESSIONAIRE by the above referenced date, such Environmental Plan 

shall be deemed approved as submitted. The Director agrees to review and respond in writing to all 

required submittals to modify the Environmental Plan by CONCESSIONAIRE within thirty (30) calendar 

days of CONCESSIONAIRE's submission of such modified plans, or the modified plans as submitted by 

CONCESSIONAIRE shall be deemed approved. At minimum, the Environmental Plan shall identify, 

in detail, all measures CONCESSIONAIRE shall take to minimize impact on natural areas and wildlife 

in and around the Festival Site.  The final Environmental Protection Plan must be approved by the 

City no less than sixty (60) calendar days prior to the first Load-In date. 

10.11 Emergency Evacuation Plan. An initial draft of the Emergency Evacuation Plan (the 

"Evacuation Plan") shall be submitted each year in which the Festival is to be held by 
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CONCESSIONAIRE to the Executive Director of Parks and Recreation for review and approval no later 

than one hundred fifty (150) calendar days prior to the first day of the applicable Festival Dates. The 

Director shall review and provide to CONCESSIONAIRE in writing no later than thirty (30) calendar 

days after CONCESSIONAIRE's submittal of such draft Evacuation Plan to the Director either: (i) an 

approval of such Evacuation Plan, or (ii) if not approved, a list of all requested modifications to the 

Evacuation Plan.  If the Director fails to provide such written approval or list of required modifications 

of the Evacuation Plan to CONCESSIONAIRE by the above referenced date, such Evacuation Plan shall 

be deemed approved as submitted. The Director agrees to review and respond in writing to all required 

submittals to modify the Evacuation Plan by CONCESSIONAIRE within thirty (30) calendar days of 

CONCESSIONAIRE's submission of such modified plans, or the modified plans as submitted by 

CONCESSIONAIRE shall be deemed approved. At minimum, the Evacuation Plan shall identify in 

detail, all measures CONCESSIONAIRE shall take to proactively identify potential hazards and 

evacuate the Festival Site in case of an emergency such as a severe storm.  The final Emergency 

Evacuation Plan must be approved by the City no less than sixty (60) calendar days prior to the first 

Load-In date. 

10.12 Compliance with Park Policy, Rules and Regulations.  

(a) CONCESSIONAIRE agrees to comply with the “Parks Use Rules and 

Regulations”; “General Parks and Recreation Information”; the “Public Events Policy Rules and 

Regulations”; and the “Overland Park Supplemental Rules and Regulations” attached hereto as 

Exhibit B and incorporated by reference herein, except to the extent such rules and regulations have 

been modified by the plans referenced in Sections 10 and 11 herein and any other terms and 

provisions of this Agreement. The Executive Director hereby waives and suspends all rules and 

regulations and policies relating to Overland Park which are inconsistent with the terms and 

provisions of this Agreement or supplemental rules. The parties expressly acknowledge and agree 

that in the case of any conflicts between any rules, regulations or policies regarding the use and 

occupancy of Overland Park, including those referenced in Exhibit B and the terms and provisions 

of this Agreement, the terms and provisions of this Agreement shall control. 

10.13  Cooperation. The City and CONCESSIONAIRE agree to cooperate in good 

faith in the timely review and submission of all modifications relating to the plans required by this 

Section 10. 

11. CONCESSIONS 

 

11.1 Concession Plan. For each year in which the Festival is to be held by 

CONCESSIONAIRE, and subject to restrictions and conditions of this Agreement, 

CONCESSIONAIRE shall submit to the Denver Department of Parks and Recreation and the Denver 

Department of Environmental Health for review and approval its Concession Plan (the “Concession 

Plan”) no later than one hundred fifty (150) calendar days prior to the first day of the applicable 

Festival Dates. The Departments shall review and provide to CONCESSIONAIRE in writing no later 

than thirty (30) calendar days after CONCESSIONAIRE's submittal of such Concession Plan to the 

Departments either: (i) an approval of such Concession Plan, or if not approved, (ii) a list of all 
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requested modifications to the Concession Plan. If the Departments fail to provide such written 

approval or list of required modifications of the Concession Plan to CONCESSIONAIRE by the 

above referenced date, such Concession Plan shall be deemed approved as submitted.  The 

Departments agree to review and respond in writing to all required submittals to modify the 

Concession Plan by CONCESSIONAIRE within thirty (30) calendar days of CONCESSIONAIRE's 

submission of such modified plans, or the modified plans as submitted by CONCESSIONAIRE shall 

be deemed approved.  At minimum, the Concession Plan shall identify, in detail, all measures 

CONCESSIONAIRE shall take to comply with the directions and requirements of the Departments and 

Applicable Law, including provisions listing the types of Concession services to be provided and the 

control and licensing requirements for the Concession and the Concession Site. Notwithstanding, 

CONCESSIONAIRE’s full right and entitlement to conduct concessions at the Festival is subject to the 

agreement and approval of the City. The final Concession Plan must be approved by the City no less 

than sixty (60) calendar days prior to the first Load-In date.   

11.2 Cooperation. The City and CONCESSIONAIRE agree to cooperate in good faith 

in the timely review, submission and modification of the Concession Plan. 

12. RECORDS 

12.1 Examination of Records. CONCESSIONAIRE agrees that any duly authorized 

representative of the City, including the City Auditor or his representative, during the Term of 

this Agreement and for three (3) years after the termination of this Agreement, shall, during 

reasonable business  hours have access to and the right to examine any directly pertinent books, 

documents, papers and records of CONCESSIONAIRE limited to records related to 

CONCESSIONAIRE's incoming revenue shared with the City and taxes, such documents 

including but not limited to ticket manifests for each days’ ticket sales.  CONCESSIONAIRE 

waives any claim of confidentiality that it may have in connection therewith subject to Section 

12.2 herein and CONCESSIONAIRE agrees to make such items available within the City. 

12.2 Parties' Obligations with Respect to Confidential Information. The parties agree 

that issues governing the use and disclosure of Confidential Information, as defined below, 

provided to or made available to the City by CONCESSIONAIRE will be governed by the 

following provisions: 

(a) Definition of Confidential Information. As used in this Agreement, the term 

"Confidential Information” means all information, of any nature and in any form, regardless of when 

given, that (i) is disclosed or provided by or through CONCESSIONAIRE to the City pursuant to 

performance of this Agreement; and (ii) has been clearly marked or indicated in writing as being 

confidential by CONCESSIONAIRE. Information falling within this definition shall be treated by the City 

as the confidential proprietary information of CONCESSIONAIRE pursuant to the provisions of the 

Colorado Open Records Act and under any rule of court. Information not so marked or indicated will not 

be so considered. 

(b) Use of Confidential Information. Except as expressly provided in this Agreement 

or as required by court order, or as otherwise mandated by the Colorado Open Records Act, or other 

Applicable Law, the City will not disclose Confidential Information to anyone without the prior written 

consent of CONCESSIONAIRE. The City will not use, or permit others to use, Confidential Information 

for any purpose other than actions incidental to the performance and enforcement of this Agreement 
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between the City and CONCESSIONAIRE, including but not limited to auditing of records of 

CONCESSIONAIRE by the City Auditor and/or other representatives of the City. The City will take all 

reasonable measures to avoid disclosure, dissemination or unauthorized use of Confidential Information, 

including, at a minimum, those measures that it takes to protect its own Confidential Information of a 

similar nature. 

(c) Open Records Requests. The Parties recognize that the mere marking of a 

document as "Confidential" does not render it conclusively confidential under the Colorado Open Records 

Act. Consequently, in the event that the City is served with an Open Records Request or subpoena from 

any third party requesting all or part of any Confidential Information as defined herein, the City shall give 

timely notice to CONCESSIONAIRE of such request or subpoena within the time parameters of the 

Colorado Open Records Act or of any applicable court rule. CONCESSIONAIRE acknowledges that the 

City may be required to tender Confidential Information to a judge pursuant to a properly executed court 

order, and the City shall give timely notice to CONCESSIONAIRE of such tender so that 

CONCESSIONAIRE may intervene to prevent the disclosure of Confidential Information.  In that event, 

CONCESSIONAIRE agrees upon receipt of actual notice from the City of such Open Records Request or 

subpoena to immediately undertake to defend such Confidential Information from disclosure pursuant to 

the Colorado Open Records Act or applicable court rule and shall defend, save and hold harmless and 

indemnify the City and its agents and employees with respect to such issues, including attorneys’ fees and 

cost to defend; except that CONCESSIONAIRE will not be obligated to reimburse the City for the costs 

or legal work of the City Attorney’s Office. 

13. PROPERTY AND CONDITION OF PROPERTY 
 

13.1 Right of Removal Upon Termination.  CONCESSIONAIRE and its Subcontractors 

shall promptly remove from Overland Park, all goods, wares, supplies, merchandise, equipment, 

furnishings, facilities, and other personal property which are not owned by the City and which relate 

to CONCESSIONAIRE's use and occupancy of Overland Park for the Festival (“Personal 

Property").  The City shall not be liable for any damage to or loss of Personal Property, except as to 

such claims, loss or damages that arise out of the willful misconduct of the City or its agents, 

employees or officials.  If said removal causes any damage to Overland Park, CONCESSIONAIRE 

shall be responsible for the prompt repair of the same in good and workmanlike manner.  

CONCESSIONAIRE fails to remove any Personal Property upon the expiration of the Load-Out 

Time, the City may, at its option, keep and retain said Personal Property or dispose of the same and 

retain any proceeds therefrom, and the City shall be entitled to recover from CONCESSIONAIRE 

any costs of the City in removing the same and in restoring Overland Park more than the actual 

proceeds, if any, received by the City from the disposition thereof. 

13.2 Condition of Festival Area at Completion of Load-Out; Restoration.  

CONCESSIONAIRECONCESSIONAIRECONCESSIONAIRE shall not cause that portion of 

Overland Park to sustain such extent of damage to prevent restoration or to render restoration 

impossible. 

13.3 City Not Liable for Property in Festival Area. The City assumes no responsibility 

whatsoever for any Personal Property placed in the Festival Site, the surrounding park or other City-

owned property, or any Load-In or Load-Out areas, and CONCESSIONAIRE expressly releases and 

discharges the City from any and all liabilities for any loss, injury or damages to Personal Property 
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that may be sustained by reason of the occupancy or use of any portion of the Festival Site, the 

surrounding park or other City-owned property, or Load-In and Load-Out areas under this 

Agreement. All security personnel or other watchmen or other protective service for securing such 

Personal Property shall be the sole responsibility of CONCESSIONAIRE or its employees, 

volunteers or Subcontractors.  In the receipt, handling, care or custody of Personal Property shipped 

or otherwise delivered to the Event Site, the surrounding park or other City-owned property, or any 

Load-In and Load-Out areas, the City shall act solely for the accommodation of 

CONCESSIONAIRE, and not as a bailment, and the City and its elected and appointed officials, 

agents, or employees shall not be liable for any loss, damage, or injury to such Personal Property, 

except that said officials, agents, or employees (but not the City itself) may be personally liable for 

any deliberate and malicious acts of damage or injury to Personal Property including theft. 

13.4 Mats and Other Equipment; Modifications. CONCESSIONAIRE agrees to utilize 

any high-quality specially designed equipment, including mats and other protective equipment, 

throughout the Festival Area to minimize damage to the grass and turf.  CONCESSIONAIRE shall 

perform, and is responsible for all costs related to, any modifications to the irrigation system (i.e. 

isolation valves, etc.) that are determined to be needed to minimize turf damage.  Any such 

modifications must be approved by Denver Golf in advance.  Denver Golf will determine whether 

Denver Golf staff will do the work or allow CONCESSIONAIRE to contract the work to an outside 

contractor.  CONCESSIONAIRE is responsible for performing and paying the cost of any tree 

trimming necessary in order to ensure the safety of the festival workers and attendees. 

CONCESSIONAIRE shall obtain approval from City prior to performing any such tree trimming. 

13.5 Wildlife and Natural Areas Impact.  CONCESSIONAIRE shall cooperate with the 

City to identify and fence off areas designated as natural areas, wildlife habitats, golf greens, tee 

boxes, and other areas containing vegetation and trees intended to remain undamaged and free from 

physical disturbance from Festival activities. 

14. INDEMNIFICATION 

 

14.1 Indemnification. CONCESSIONAIRE shall defend, release, indemnify, and save 

and hold harmless the City against any and all damage to property or injury to or death of any 

person or persons, including property and employees or agents of City, and shall defend, release,  

indemnify and save and hold harmless City from any and all claims, demands, suits, actions, 

liabilities, causes of action or legal or equitable proceedings of any kind or nature (collectively, 

"Losses"), including workers' compensation claims and claims related to copyright or trademark 

rights, of or by anyone whomsoever, in any way resulting from or arising out of 

CONCESSIONAIRE's operation, use or occupancy of Overland Park, its activities or its 

performance in connection with this Agreement, including acts or omissions of 

CONCESSIONAIRE or its officers, employees, representatives, suppliers, invitees, licensees, 

subconsultants, subcontractors, volunteers and agents. This indemnity shall be interpreted in the 

broadest possible manner to indemnify the City from such Claims, either passive or active, irrespective 

of fault, including the City’s concurrent negligence, whether active or passive, except for Claims 

determined by the trier of fact to be due to the sole negligence or willful misconduct of the City and its 

appointed and elected officials, agents and employees. Insurance coverage requirements specified in 
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this Agreement shall in no way lessen or limit the liability of CONCESSIONAIRE under the 

terms of this indemnification obligation. 

14.2 Defense Costs.  CONCESSIONAIRE’s duty to defend and indemnify the City shall 

arise at the time written notice of the Claims is first provided to the City regardless of whether an 

action has been filed in court on the Claims. CONCESSIONAIRE’s duty to defend and indemnify 

the City shall arise even if the City is the only party sued and/or it is alleged that the City’s negligence 

or willful misconduct was the sole cause of the alleged damages. CONCESSIONAIRE will defend 

any and all Claims which may be brought or threatened against the City and will pay on behalf of the 

City any expenses incurred by reason of such Claims including, but not limited to, court costs and 

attorney fees incurred by the City in defending and investigating such Claims or seeking to enforce 

this indemnity and defense obligation if CONCESSIONAIRE should fail to defend as required 

herein. Such payments on behalf of the City shall be in addition to any other legal remedies available 

to City and shall not be considered the City’s exclusive remedy. CONCESSIONAIRE will not be 

obligated to reimburse the City for the costs or legal work of the City Attorney’s Office. In the event the 

City desires the assistance of outside legal counsel, City will consult with CONCESSIONAIRE on the 

hourly rates or other basis for compensation with CONCESSIONAIRE, but the selection of outside legal 

counsel will be in the City Attorneys’ sole determination 

14.3 Copyright Indemnification.  CONCESSIONAIRE warrants that all copyrighted 

material to be performed, displayed or otherwise made public in association with the Festival 

has been duly licensed and authorized by the copyright owners or their representatives and 

agrees to indemnify and hold the City harmless from any and all claims, losses, or expenses 

incurred with regard thereto. 

14.4 Survival. The following provisions shall expressly survive termination of this 

Agreement: Sections 14.1. 14.2 and 14.3. 

15. INSURANCE; BONDS; FINANCIAL ASSURANCES 

 

15.1 General Conditions. CONCESSIONAIRE shall secure, at least thirty (30) days in 

advance of the Festival, the following insurance covering all operations, activities, and services 

contemplated under this Agreement and provide the City with a written schedule of the intended 

insurance coverages required by this Agreement which shall include their effective starting dates 

(which must be satisfactory to Denver Risk Management) and the duration of the coverages which 

shall be no shorter than thirty (30) days prior to the start of Load-In  and thirty (30) days subsequent 

to the end of Load-Out during the Term of this Agreement applicable to the Festival dates and any 

extensions thereof.  CONCESSIONAIRE shall keep the required insurance coverage in force at all 

times during the effective dates of the Festival and including Load-In and Load-Out, as approved by 

Denver Risk Management. The required insurance shall be underwritten by an insurer licensed or 

authorized to do business in Colorado and rated by A.M. Best Company as “A-VIII” or better.  Each 

policy shall contain a valid provision or endorsement requiring notification to the City in the event 

any of the required policies is to be canceled or non-renewed before the expiration date thereof.  Such 

written notice shall be sent to the City offices identified in Section 19.8 of this Agreement. Such 

notice shall reference the City contract number listed on the City’s signature page of this Agreement.  

Said notice shall be sent thirty (30) days prior to such cancellation or non-renewal unless due to non-
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payment of premiums for which notice shall be sent ten (10) days prior.  If such written notice is 

unavailable from the insurer, CONCESSIONAIRE shall provide written notice of cancellation, non-

renewal and any reduction in coverage to the City offices identified in Section 19.8 by certified mail, 

return receipt requested within three (3) business days of such notice by its insurer(s) and referencing 

the City’s contract number. If any policy is in excess of a deductible or self-insured retention, the 

City must be notified by CONCESSIONAIRE.  CONCESSIONAIRE shall be responsible for the 

payment of any deductible or self-insured retention.  The insurance coverages specified in this 

Agreement are the minimum requirements, and these requirements do not lessen or limit the liability 

of CONCESSIONAIRE. CONCESSIONAIRE shall maintain, at its own expense, any additional 

kinds or amounts of insurance that it may deem necessary to cover its obligations and liabilities under 

this Agreement. 

15.2 Proof of Insurance.  CONCESSIONAIRE shall provide a copy of this Agreement to 

its insurance agent or broker.  CONCESSIONAIRE may not commence any work or operations at 

the Festival Site or any Load-In and Load-Out areas prior to placement of coverage as required under 

this Agreement. CONCESSIONAIRE certifies that a current certificate of insurance, in compliance 

with this Section 15, shall be provided to the City in final form no later than thirty (30) days prior to 

the start of the Load.  The City requests that the City’s contract number be referenced on the 

Certificate.  The City’s acceptance of a certificate of insurance or other proof of insurance that does 

not comply with all insurance requirements set forth in this Agreement shall not act as a waiver of 

CONCESSIONAIRE’s breach of this Agreement or of any of the City’s rights or remedies under 

this Agreement. Denver Risk Management may require additional proof of insurance, including but 

not limited to policies and endorsements. 

15.3 Additional Insureds.  For Commercial General Liability, Business Auto Liability, and 

Liquor Legal Liability, the insurer(s) for CONCESSIONAIRE or CONCESSIONAIRE’s 

Subcontractor(s) shall include the City and County of Denver, its elected and appointed officials, 

employees and volunteers as additional insureds. 

15.4 Waiver of Subrogation.  For all coverages required under this Agreement, 

CONCESSIONAIRE’s insurer shall waive subrogation rights against the City.  

15.5 Subcontractors.  All Subcontractors shall be subject to all of the requirements herein 

and shall procure and maintain the appropriate levels of coverages required by 

CONCESSIONAIRE.  CONCESSIONAIRE shall include all such Subcontractors as additional 

insureds under its policies (with the exception of Workers’ Compensation) or shall ensure that all 

such Subcontractors maintain the required coverages.  CONCESSIONAIRE agrees to provide proof 

of insurance for all such Subcontractors upon request by the City. 

15.6 Workers’ Compensation/Employer’s Liability Insurance.  CONCESSIONAIRE 

shall maintain the coverage as required by statute for each work location and shall maintain 

Employer’s Liability insurance with limits of $100,000 per occurrence for each bodily injury claim, 

$100,000 per occurrence for each bodily injury caused by disease claim, and $500,000 aggregate for 

all bodily injuries caused by disease claims.  CONCESSIONAIRE expressly represents to the City, 

as a material representation upon which the City is relying in entering into this Agreement, that none 

of CONCESSIONAIRE’s officers or employees who may be eligible under any statute or law to 

reject Workers’ Compensation Insurance shall effect such rejection during any part of the term of 
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this Agreement, and that any such rejections previously effected, have been revoked as of the date 

CONCESSIONAIRE executes this Agreement.     

15.7 Commercial General Liability.  CONCESSIONAIRE shall maintain a Commercial 

General Liability insurance policy with limits of $3,000,000 for each occurrence, $3,000,000 for each 

personal and advertising injury claim, $3,000,000 products and completed operations aggregate, and 

$3,000,000 policy aggregate.   

15.8 Business Automobile Liability. CONCESSIONAIRE shall maintain Business 

Automobile Liability with limits of $1,000,000 combined single limit applicable to all owned, hired 

and non-owned vehicles used under this Agreement. 

15.9 Liquor Legal Liability. CONCESSIONAIRE shall maintain, or shall cause the 

Subcontractors who sell or serve Permitted Alcohol to maintain, Liquor Legal Liability coverage 

with limits of $1,000,000 per claim and $1,000,000 policy aggregate limit. 

15.10 Additional Provisions.   

  15.10.1  For Commercial General Liability, the policy must provide the following: 

(i) That this Agreement is an Insured Contract under the policy; 

(ii) Defense costs are outside the limits of liability; 

(iii) A severability of interests or separation of insureds provision (no insured 

vs. insured exclusion); 

(iv) A provision that coverage is primary and non-contributory with other 

coverage or self-insurance maintained by the City; and 

(v) Any exclusion for sexual abuse, molestation or misconduct has been 

removed or deleted. 

  15.10.2  For claims-made coverage, the retroactive date must be on or before the contract 

date or the first date when any goods or services were provided, whichever is earlier. 

  15.10.3  CONCESSIONAIRE shall advise the City in the event any general 

aggregate or other aggregate limits are reduced below the required per occurrence limits. At 

CONCESSIONAIRE’s own expense, where such general aggregate or other aggregate limits have 

been reduced below the required per occurrence limit, CONCESSIONAIRE shall procure such per 

occurrence limits and furnish a new certificate of insurance showing such coverage is in force. 

15.11 Survival.  The provisions of this Section 15 shall survive the expiration or termination 

of this Agreement. 

15.12 Bonding/Irrevocable Letter of Credit. Without limiting or waiving any other 

responsibilities or obligations under this Agreement, CONCESSIONAIRE shall provide a Payment 

and Performance bond(s), an irrevocable letter of credit, or other performance guarantees in the 

amount of One Million Five Hundred Thousand Dollars and Zero Cents ($1,500,000.00) (the 
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“Surety”). Bonds must be substantially in the form specified in Exhibit C which is attached hereto 

and incorporated herein by reference. The form of letters of credit or other financial assurance must 

be acceptable to the City Attorney. CONCESSIONAIRE shall deliver to the Director, no later than 

90 days prior to the first day of Load-in, a fully executed Surety which shall provide effective and 

sufficient financial assurance for the full and faithful performance of CONCESSIONAIRE’s duties 

and obligations under Section 8.5 of this Agreement along with appropriate powers of attorney. The 

Surety must be issued from a surety corporation or bank authorized to do business in the State of 

Colorado and which is acceptable to the City. Such Surety shall be payable to the City upon demand 

for CONCESSIONAIRE’s failure to perform as required under Section 8.5 of this Agreement. The 

Surety shall also assure the restoration, repair or replacement of any damage or condition not in 

compliance with this Agreement or the original condition of the Festival Area prior to the Festival. 

The Surety shall remain in effect or be promptly renewed or replaced by another Surety reasonably 

acceptable to the City during the Term of the Agreement and during the Festival and for a ninety (90) 

day period after the last day of Load-Out Time, or expiration or termination of this Agreement or any 

Extension Amendment and any warranty period or other period prescribed by law. Satisfactory proof 

of renewal or acceptable replacement must be provided to the Director at least sixty (60) days prior 

to the date of expiration or termination of the Surety.  CONCESSIONAIRE’s obligations set out in 

this section shall survive the expiration or termination of this Agreement and failure to obtain or 

maintain said Surety shall be grounds for immediate termination. 

16. BROADCASTING, ADVERTISING AND PROMOTIONAL RIGHTS; NAME, 

LOGOS AND PHOTOGRAPHIC RIGHTS 

 

 16.1 Broadcasting Rights.  CONCESSIONAIRE shall have all Broadcast rights related 

to the Festival. The City shall not have any right to Broadcast or exhibit, or authorize the Broadcast 

or exhibition, of the Festival through its City-owned media, whether before, during or after the 

Festival Date, without the express written permission of CONCESSIONAIRE. 

16.2 Advertising. Sponsorship and Promotional Rights. CONCESSIONAIRE retains all 

rights to sell or lease advertising and sponsorships within the Festival Area and Overland Park, or 

related to the Festival and to determine the nature of any incidental display of products, logos, etc. 

CONCESSIONAIRE further reserves the right to take photographs, and audio and video recordings 

during the Festival in the Festival Area or within Overland Park at its option to use for customary 

advertising and publicity. 

16.3 Photographic Rights Retained by the City. Notwithstanding any provision to the 

contrary, CONCESSIONAIRE grants to the City an irrevocable, non-exclusive license for the City 

to make its own photographs, audio and video recordings in the Festival Area during the Festival 

Dates for  the City's sole use for the City's customary advertising and publicity and other non-

commercial City uses each of which must be approved in advance by CONCESSIONAIRE in its sole 

discretion; provided, however, that the City shall not photograph or record any artist performance 

and shall be solely responsible for obtaining any releases from any persons featured in such photos 

or recordings, including any related costs. Further, City shall be responsible for any damages to 

CONCESSIONAIRE and its affiliates relating to any claims arising out of or relating to such 

photographs and recordings made by the City hereunder. 
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17. DEFAULT AND REMEDIES 

 

17.1 Default by CONCESSIONAIRE. The following shall constitute a "Default" by 

CONCESSIONAIRE under this Agreement: 

(a) A failure to timely make any payments due hereunder (except to the extent that 

CONCESSIONAIRE in good faith disputes such payment and has a reasonable basis for such dispute), 

including for Fees and Damage Deposits, and such failure is not cured within five (5) business days after 

written notice thereof; 

(b) A failure to secure or maintain insurance as required under Section 15 if not cured 

within five (5) business days of written notice prior to Load-In date for the Festival (otherwise not 

curable); 

(c) Any assignment of the CONCESSIONAIRE’s rights and obligations under 

this Agreement in violation of Section 19.5 (which is not curable);  

(d) If CONCESSIONAIRE makes a general assignment for the benefit of creditors, 

or tiles for bankruptcy, reorganization or similar proceedings; 

(e) A bankruptcy, reorganization or similar proceeding is filed against 

CONCESSIONAIRE and is not vacated or discharged within forty-five (45) days after such filing; 

(f) A material breach or default by CONCESSIONAIRE of any term or condition 

under this Agreement (other than those specified in these sub-Sections 17(a) through (h)) if such 

breach or default is not cured by CONCESSIONAIRE within ten (10) business days after written 

notice thereof or such other cure period specified in the City’s written notice to CONCESSIONAIRE; 

provided, however, that if a curable breach cannot be reasonably cured during such ten (10) day 

period but CONCESSIONAIRE commences in good faith and with due diligence an effort to cure 

within said ten (10) day period, then the time for cure may be extended for such period of time 

mutually agreed by the Parties but, if there is no mutual agreement, no longer than twenty (20) 

business days after the original notice of default; provided, further, that a material breach or default 

cannot be cured by the cure period being extended beyond the end of the Event Dates and Load-Out; 

(g) A receiver or trustee is appointed for all or any part of a party's assets; or 

(h) CONCESSIONAIRE or any of its officers are convicted, plead nolo 

contendere, enter into a formal agreement in which they admit guilt, enter a plea of guilty, or otherwise 

admit culpability to criminal offenses of bribery, kickbacks, collusive bidding, bid-rigging, antitrust, fraud, 

undue influence, theft, racketeering, extortion or any offense of a similar nature, in connection with 

CONCESSIONAIRE's business. 

17.2 Any cure rights set forth in this Section 17 shall not excuse the obligation of 

CONCESSIONAIRE to take timely and proper action to prevent, stop, mitigate, or alleviate any 

recent or impending damage to the Festival Site, City-owned property or neighboring property or any 

existing or imminent threat or danger to public health and safety. 

17.3 City’s Election to Terminate for CONCESSIONAIRE Default.  Any election on the part 

of the City to terminate this Agreement by reason of a Default by CONCESSIONAIRE must be in writing, 

properly executed by the City and served upon CONCESSIONAIRE. No termination of this Agreement 
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on account of Default by CONCESSIONAIRE shall be or become effective by operation of law or 

otherwise, unless and until the City shall have given such notice to CONCESSIONAIRE. 

17.4 Default by City. At no time shall the City be deemed to be in breach or default under 

this Agreement for the material breach or default in the performance or fulfillment of any material 

term, covenant or condition herein, unless and until CONCESSIONAIRE shall have given to the City 

notice in writing, specifying such default and the City shall have failed to cure the default so specified 

within thirty (30) days following said written notice (or, if City is diligently pursuing a cure, such 

greater time as is allowed by CONCESSIONAIRE in its sole discretion).  If the City fails to timely 

deliver the site to CONCESSIONAIRE, then City shall have twenty-four (24) hours to cure before it 

is deemed to be in default. 

17.5 Specific Performance; Anticipatory Repudiation. Notwithstanding anything in this 

Agreement to the contrary, the parties reserve the right to seek specific performance of this 

Agreement and either party hereto shall have the right to enjoin any anticipatory repudiation of this 

Agreement by the other. 

17.6 Damages.  Both parties expressly acknowledge that any damages sought for breach 

or default of this Agreement are limited to actual damages.  Both parties expressly waive and agree 

not to seek any consequential, incidental and punitive damages arising from breach or default under 

this Agreement. 

17.7 Cumulative Rights and Remedies.  Unless otherwise provided, the rights and remedies 

provided by this Agreement are cumulative and the use of any one right or remedy by any party shall 

not preclude or waive the right to use any other remedy. 

17.8 When Rights and Remedies Not Waived.  In no event shall any performance by either 

party hereunder constitute or be construed to be a waiver by such party of any breach of term, 

covenant, or condition or any default which may then exist on the part of the other party, and the 

rendering of such performance when any such breach or default shall exist shall not impair or 

prejudice any right or remedy available to the non-breaching party with respect to such breach or 

default; and no assent, express or implied, to any breach of any one or more terms, covenants, or 

conditions of the Agreement shall be construed as a waiver of any succeeding or other breach. 

18. COMPLIANCE WITH APPLICABLE LAWS, AND RESTRICTIONS ON USE 

 

18.1 General Compliance with Laws.  The Parties shall comply with all Applicable Law 

in connection with this Agreement.  CONCESSIONAIRE shall use its reasonable efforts to ensure 

that the Festival attendees and its Subcontractors shall comply with all Applicable Law at the 

Festival and in the Festival Area. The City shall not be required to take any action which is 

inconsistent with its federal or state constitutional obligations or its obligations as a governmental 

entity. 

18.2 No Endangerment of Public Safety.  CONCESSIONAIRE shall take all reasonable 

actions necessary to protect the safety of Festival attendees, including those measures set forth in 

accordance with Sections 10.1, 10.2, 10.3 and 10.11. 

18.3 No Discrimination in Employment.   In connection with the performance of work 

under this Agreement, CONCESSIONAIRE agrees not to refuse to hire, discharge, promote, or 
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demote, or to discriminate in matters of compensation against any person otherwise qualified, solely 

because of race, color, religion, national origin, gender, age, military status, sexual orientation, 

gender identity or gender expression, marital status, or physical or mental disability; and 

CONCESSIONAIRE further agrees to insert the foregoing provision in all subcontracts hereunder. 

18.4 Colorado Governmental Immunity Act.  The Parties hereto understand and agree that the 

City is relying upon, and has not waived, the monetary limitations and all other rights, immunities and 

protection provided by the Colorado Governmental Act, § 24-10-101, et seq., C.R.S. and other law. All 

notice requirements provided by such laws shall be strictly complied with. 

18.5 Ethics. The parties agree that no employee of the City shall have any personal or 

beneficial interest whatsoever in the services or property described herein. CONCESSIONAIRE 

further agrees not to hire, or contract for services with, any employee or officer of the City in violation 

of the Denver Revised Municipal Code Chapter 2, Article IV, Code of Ethics or Denver City Charter 

provisions 1.2.9 and 1.2.12. 

18.6 Liens and Encumbrances. CONCESSIONAIRE shall not permit any mechanic’s or 

materialman’s liens or any other liens or encumbrances to be imposed and remain for more than 

ninety (90) days upon the property of the City, or any part or parcel thereof, by reason of any work 

or labor performed or materials furnished by any person, partnership, association, company, 

corporation, or other entity to or for CONCESSIONAIRE, either pursuant to C.R.S. §38-26-107, as 

amended, or by other authority. 

19. MISCELLANEOUS 

 

19.1 Legal Authority. 

 

(a) CONCESSIONAIRE assures and guarantees that it possesses the legal 

authority, pursuant to any proper, appropriate and official motion, resolution or action passed or 

taken, to enter into this Agreement. 

(b) The person or persons signing and executing this Agreement on behalf 

of CONCESSIONAIRE, do hereby warrant and guarantee that they have been fully authorized 

by CONCESSIONAIRE to execute this Agreement on behalf of CONCESSIONAIRE and to 

validly and legally bind CONCESSIONAIRE to all the terms, performances and provisions 

herein set forth. 

(c) The City shall have the right, at its option, to either suspend or 

permanently terminate this Agreement, if there is a dispute as to the legal authority of either 

CONCESSIONAIRE or the person signing the Agreement to enter into this Agreement. 

19.2 City Financial Obligations.  It is understood and agreed that any payment or 

performance obligation of the City hereunder, whether direct or contingent, shall extend only 

to funds appropriated by the Denver City Council for the purpose of this Agreement in each 

year in which the Agreement is in effect, encumbered for the purpose of the Agreement and 

paid into the Treasury of the City.  CONCESSIONAIRE acknowledges that the (i) the City 

does not by this Agreement irrevocably pledge present cash reserves for payments in future 
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fiscal years, and (ii) this Agreement is not intended to create a multiple-fiscal year direct or 

indirect financial obligation of the City. 

19.3 No Third-Party Beneficiary.  It is expressly understood and agreed that 

enforcement of the terms and conditions of this Agreement, and all rights of action relating to 

such enforcement, shall be strictly reserved to the City and CONCESSIONAIRE, and nothing 

contained in this Agreement shall give or allow any such claim or right of action by any other 

third person, including but not limited to Subcontractors, subconsultants and suppliers.  It is the 

express intention of the City and CONCESSIONAIRE that any person or entity other than the 

City or CONCESSIONAIRE receiving services or benefits under this Agreement shall be 

deemed to be an incidental beneficiary only. 

19.4 No Agency or Partnership Relationship. 

(a) Nothing in this Agreement is intended nor shall be deemed to create an 

agency, relationship, partnership or joint venture between CONCESSIONAIRE on the one 

hand, and the City on the other hand. 

(b) Nothing in this Agreement is intended nor shall be deemed to grant to 

CONCESSIONAIRE any power, right or authority to bind or otherwise contractually obligate 

the City. 

(c) Nothing in this Agreement is intended nor shall be deemed to grant to 

the City any power, right or authority to bind or otherwise contractually obligate 

CONCESSIONAIRE. 

(d) No employee of CONCESSIONAIRE shall be deemed an employee of 

the City. 

(e) No employee of the City shall be deemed an employee of 

CONCESSIONAIRE. 

19.5 Assignment and Subcontracting. The City is not obligated or liable under this 

Agreement to any party other than CONCESSIONAIRE. CONCESSIONAIRE understands and 

agrees that it shall not assign or subcontract with respect to any of its material rights, benefits, 

obligations or duties as owner, organizer and promoter of the Festival under this Agreement 

except upon prior written consent and approval of the Executive Director which shall not be 

unreasonably withheld; provided, however, that CONCESSIONAIRE shall have the right to 

assign or subcontract this Agreement to an affiliate under the common control of 

CONCESSIONAIRE without such prior written consent and approval of the Manager. In the 

event any such assignment or subcontracting shall occur, such action shall not be construed to 

create any contractual relationship between the City and such assignee or Subcontractor, and 

CONCESSIONAIRE shall remain fully responsible to the City according to the terms of this 

Agreement.  This Agreement and the parties anticipate that CONCESSIONAIRE may perform 

certain of its obligations hereunder, such as Concessions, through a duly licensed 

Subcontractor(s).  The City acknowledges that CONCESSIONAIRE may, in its sole discretion, 
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enter into separate agreements with Subcontractors to manage CONCESSIONAIRE's rights 

with respect to alcohol sales under Section 3.2(c) of this Agreement and such separate 

agreements shall not be considered assignment or subcontracting with respect to material rights 

under this Section 19.5. 

19.6 Further Assurances. Each party shall execute and deliver such other reasonable 

documents, instruments and agreements, and take such actions as are reasonably necessary or 

desirable to effectuate the transactions contemplated herein or as required by Applicable Law. 

19.7 Disputes; Venue and Governing Law. It is mutually agreed by and between the 

parties hereto, that should any dispute arise regarding this Agreement, and suit be deemed 

necessary by either party, that venue for such action shall lie in the District Court in and for the 

City and County of Denver, Colorado, and that any and all notices, pleadings and process may 

be served upon CONCESSIONAIRE by service of two copies of said notice, pleading or process 

to the address of CONCESSIONAIRE shown in this Agreement. Said service, as above set forth, 

shall be considered by the parties as valid personal service upon the party so served, and 

judgment may thereafter be taken if the party so served does not, within the time period 

prescribed by Colorado law or rule of civil procedure appear and plead or answer.  Furthermore, 

each and every term, condition or covenant herein shall be construed and enforced pursuant to 

the laws of the State of Colorado and any applicable federal law, without regard to any statute 

or rule of law specifying a different choice of law, and pursuant to the Charter, Revised 

Municipal Code, Rules and Regulations and Executive Orders of the City. 

19.8 Notices.  All notices, demands or other communications required or permitted to 

be given under this Agreement shall be in writing and any and all such items shall be deemed to 

have been duly delivered upon (i) personal delivery; or (ii) as of the third business day after 

mailing by United States mail, certified, return receipt requested, postage prepaid, addressed as 

follows; or (iii) as of 12:00 Noon, local time of the recipient, on the immediately following 

business day after deposit with Federal Express or a similar overnight courier service that 

provides evidence of receipt, addressed as follows:  

If to City, to: Mayor 

 City and County of Denver  

 City and County Building 

 1437 Bannock Street, Room 350 

 Denver, CO 80202 

With a copy to: Executive Director of Parks and Recreation  

City and County of Denver 

 201 W. Colfax Ave., Dept. 601 

 Denver, CO 80202 

 

City Attorney 

City and County of Denver  

City and County Building 
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1437 Bannock Street, Room 353 

Denver, CO 80202 

 

If to CONCESSIONAIRE: Denver Festivals LLC 

381 Park Avenue South, 16th Floor  

New York, NY 10010 

Trey Rogers 

Lewis Roca Rothgerber Christie, LLP 

Suite 3000 

1200 17th Street 

Denver, CO 80202 
 

19.9 Expenses.  Each party hereto shall bear its own costs and expenses with respect 

to the preparation, negotiating, execution and delivery of this Agreement. 

19.10 Construction of this Agreement. 

(a) Paragraph Headings. The captions and headings set forth herein are for 

convenience of reference only, and shall not be construed so as to define or limit the terms and 

provisions hereof. 

(b) Time. The parties agree that in the performance of the terms, conditions 

and requirements of this Agreement, time is of the essence. 

(c) Successors. This Agreement shall be binding upon and shall inure to the 

benefit of the successors and assigns of CONCESSIONAIRE as are permitted to succeed to 

CONCESSIONAIRE's right upon and subject to the terms hereof. 

(d) Singular and Plural. Whenever the context shall so require, the singular 

shall include the plural and the plural shall include the singular. 

(e) Reasonableness of Consent or Approval. Unless otherwise specifically 

provided to the contrary, all decisions, approvals or consents shall be made in the reasonable 

discretion of the party making the same. Further, unless a specific time frame is provided herein, 

any approval or consent shall not be unreasonably withheld or delayed. Whenever under this 

Agreement "reasonableness" is the standard for the granting or denial of the consent or approval 

of either party hereto, such party shall be entitled to consider public and governmental policy, 

moral and ethical standards as well as business and economic considerations. 

(f) Severability. It is understood and agreed by the parties hereto that if any 

part, term, or provision of this Agreement is held by a court of law (following all legal rights of 

appeal or the expiration of time therefore) to be illegal or in conflict with any law of the State of 

Colorado or the City Charter or ordinance, the validity of the remaining portions or provisions 

shall not be affected, and the rights and obligations of the parties shall be construed and enforced 

as if the Agreement did not contain the particular part, term, or provision held to be invalid; 

provided, however, if the invalidated term was a critical or material consideration of either party 

in entering this Agreement, the parties shall work together, in good faith, to come up with an 
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amendment to this Agreement that substantially satisfies the previously intended consideration 

while being in compliance with any Applicable Law. 

19.11 Agreement as Complete Integration.   Amendments.  This Agreement is intended 

as the complete integration of all understandings between the parties pertaining to the subject 

matter of this Agreement.  No prior or contemporaneous addition, deletion, or other amendment 

hereto shall have any force or effect whatsoever, unless embodied herein in writing.  No 

subsequent novation, renewal, addition, deletion or any other amendment hereto shall have any 

force or effect unless embodied in a written amendatory or other Agreement properly executed 

by the parties.  This Agreement and any amendments shall be binding upon the parties, their 

successors and assigns. 

19.12 Final Approval. This Agreement is expressly subject to and shall not be or 

become effective or binding on the City until approval by the City Council and fully executed 

by all signatures of the City and County of Denver. 

19.13 Counterparts. This Agreement shall be executed in two (2) counterparts, each of 

which shall be deemed to be an original but all of which shall together constitute one and the 

same instrument. A facsimile signature of any party shall be considered to have the same binding 

effect as an original signature. 

 19.14 Electronic Signatures and Electronic Records. CONCESSIONAIRE consents to the 

use of electronic signatures by the City.  The Agreement, and any other documents requiring a 

signature hereunder, may be signed electronically by the City in the manner specified by the City. 

The Parties agree not to deny the legal effect or enforceability of the Agreement solely because it is 

in electronic form or because an electronic record was used in its formation.  The Parties agree not 

to object to the admissibility of the Agreement in the form of an electronic record, or a paper copy 

of an electronic document, or a paper copy of a document bearing an electronic signature, on the 

ground that it is an electronic record or electronic signature or that it is not in its original form or is 

not an original. 

 

[REMAINDER OF THE PAGE IS DELIBERATELY LEFT BLANK. 

SIGNATURE BLOCKS BEGIN ON THE NEXT PAGE.] 
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CITY AND COUNTY OF DENVER 
DEPARTMENT OF PARKS & RECREATION 

 
PERFORMANCE BOND 

 
KNOW ALL MEN BY THESE PRESENTS, that we, the undersigned ____________, a _______ corporation 
organized and existing under and by virtue of the laws of the State of _______, and authorized to transact business 
in the State of Colorado, hereafter referred to as the "Contractor", and ___________________________________, a 
corporation organized and existing under and by virtue of the laws of the State of ___________, and authorized to 
transact business in the State of Colorado, as Surety, are held and firmly bound unto the CITY AND COUNTY OF 
DENVER, a municipal corporation of the State of Colorado, hereinafter referred to as the "City", in the penal sum of 
One Million Five Hundred Thousand Dollars ($1,500,000.00), lawful money of the United States of America, for the 
payment of which sum, well and truly to be made, we bind ourselves and our heirs, executors, administrators, 
successors and assigns, jointly and severally, firmly by these presents; 
 
THE CONDITION OF THE FOREGOING OBLIGATION IS SUCH THAT: 
 
WHEREAS, the above bounden Contractor has entered into a written contract with the aforesaid City for furnishing 
all performance and services, and everything necessary for and required to do and perform the obligations identified 
under CONTRACT NO. ___________, Denver, Colorado, and has bound itself to perform the obligations within 
the time or times specified, all as designated, defined and described in the said Contract and Conditions thereof, a 
copy of said Contract being made a part hereof; 
 
NOW, THEREFORE, if the said Contractor shall and will, in all particulars well and truly and faithfully observe, 
perform and abide by each and every Covenant, Condition and part of said Contract, and the Conditions, Obligations, 
and other Contract Documents thereto attached, or by reference made a part thereof and any alterations in and 
additions thereto, according to the true intent and meaning in such case, then this obligation shall be and become null 
and void; otherwise, it shall remain in full force and effect; 
 
PROVIDED FURTHER, that if the said Contractor shall satisfy all claims and demands incurred by the Contractor 
in the performance of said Contract, and shall fully indemnify and save harmless the City from all damages, claims, 
demands, expense and charge of every kind (including claims of intellectual property infringement) arising from any 
act, omission, or neglect of said Contractor, its agents, or employees with relation to said services; and shall fully 
reimburse and repay to the City all costs, damages, and expenses which it may incur in making good any default 
based upon the failure of the Contractor to fulfill its obligations for the full guarantee period provided in the Contract 
Documents, then this obligation shall be null and void; otherwise it shall remain in full force and effect; 
 
PROVIDED FURTHER, that the said Surety, for value received, hereby stipulates and agrees that no change, 
extension of time, alteration or addition to the terms of the Contract, or to contracts with others in connection with 
the services or obligations to be performed thereunder, shall in any way affect its obligation on this bond and it does 
hereby waive notice of any change, extension of time, alteration or addition to the terms of the Contract, or contracts, 
or to the obligations; 
 
PROVIDED FURTHER, that this Performance Bond shall remain in full force and effect from the effective date of 
this Performance Bond through and until ninety (90) days after the expiration date set forth on the Contract or any 
amendment to that Contract, with the Surety being obligated to pay all valid claim(s) under this Performance Bond 
existing prior to the date of expiration of the Contract, including any claim(s) arising after the date of expiration but 
that survive the date of expiration under the terms of the Contract, when said claim(s) are submitted by the City on 
or before ninety (90) days following the date of expiration.  
 
PROVIDED FURTHER, that the Surety shall have the right to terminate its liability under the Performance Bond 
upon providing the City with sixty (60) days prior notice by registered or certified mail of the Surety’s intention to 
so terminate, but the Surety shall remain liable for all sums due under the Performance Bond through and until ninety 
(90) days following the date of the written notice or through and until ninety (90) days following the expiration date 
of the Contract in the event the Surety should terminate the Performance Bond without the required notice to the City.  
 
PROVIDED FURTHER, if the Performance Bond is terminated for any reason during the duration of the Contract, 
the Contractor shall be responsible for replacing the Performance Bond at least thirty (30) days prior to the date of 
termination, and any failure to replace the terminated Payment and Performance Bond shall be grounds for immediate 
suspension or termination of the Contract, as the discretion of the City. 



 
IN WITNESS WHEREOF, said Contractor and said Surety have executed these presents as of this 
________                           day of                                           , ____. 
 

 
 
Attest: 
 
 
  
Secretary 
 

__________________________________ 
Contractor 
 
 
By:  

Title: ________________________ 
 
_________________________________ 
______________________________ 
Surety 
 
 
By:  

Attorney-In-Fact 
  

(Accompany this bond with Attorney-in-Fact's authority from the Surety to execute bond, certified to 
include the date of the bond). 
 

APPROVED AS TO FORM: 
 
KRISTIN M. BRONSON, Attorney 
for the City and County of Denver 
 
 
By: 
   

Assistant City Attorney 

APPROVED FOR THE CITY AND 
COUNTY OF DENVER 
 
 
By:   

Michael B. Hancock 
MAYOR 

 
 
By:   

ALLEGRA “HAPPY” HAYNES 
MANAGER OF THE DENVER DEPT. 
OF PARKS & RECREATION 
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