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KAPLAN & ASSOCIATES LLC 
ATTORNEYS AT LAW 

 
910 SIXTEENTH STREET, SUITE 800 PHONE: 303-573-3808 
DENVER, CO 80202 josh@dakfirm.com 
 

July 26, 2017 
 
Via Email to: 

Ted Christianson, Director 
Department of Public Works, Right of Way Services, Engineering and Enforcement 
City and County of Denver  
201 W. Colfax Avenue, Dept. 507 
Denver, CO 80202 
Ted.Christianson@Denvergov.org 

 Re: 2017-VACA-0000002 - Alley Vacation Application 

Dear Mr. Christianson, 

I. Introduction 

I write this letter on behalf of my client, Garrett Gidley (“Garrett”), in rebuttal to the letter and 
formal request delivered to you on July 20, 2017 by legal counsel for Susan and David White (the 
“Whites”) regarding the Whites’ application to the City and County of Denver Department of Public 
Works Right of Way Services (the “City”) to vacate the alley running behind the Whites’ and Garrett’s 
properties (the “Alley”).  

The Department of Public Works Engineering Division’s Policy Statement No.5, entitled “Street 
and Alley Vacations,” effective November 15, 2006 (“Policy Statement No. 5”), provides that “the 
service level of the remaining rights-of-way must be maintained or improve the existing condition” if 
the City is to vacate an alley or other roadway. The Whites’ arguments in favor of vacation depend 
entirely upon the premise that the current physical state of the Alley – including the encroachments that 
have prevented Garrett and his fellow vacation protestants Elizabeth and David Selzer (the “Selzers”) 
from accessing the public right-of-way – is the “existing condition” to which the effect of vacation 
should be compared. However, this premise is improper, and violates Policy Statement No. 5. It is also 
a self-serving and circular argument, unsupported by law and public policy, and would allow the Whites 
and others to reap the benefit of their own unlawful actions.  

Vacation of the Alley will do more than simply vest title in the abutting landowners. Vacation 
will act as a ratification of the illegal and unpermitted encroachments and encumbrances constructed by 
the Whites and others in the public right-of-way.1 Only by looking back to the condition of the Alley as 

                                                           
1 See D.R.M.C. § 49-111 (permit required for sidewalk, driveway or curb cut construction); D.R.M.C. § 49-171 (permit 
required to design, plan, construct, reconstruct or remodel any general public improvement); D.R.M.C. § 49-246 through 254 
(removal of encumbrances in the public right-of-way); D.R.M.C. § 49-356 (permit required for encroachments in public 
right-of-way); D.R.M.C. § 49-556 (unlawful to obstruct water in streets); D.R.M.C. § 49-557 (unlawful to discharge water or 
waste into streets). 
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it existed prior to the illegal encroachments – unencumbered at its platted boundaries and available for 
use as a public right-of-way – can the “service level” of the Alley be properly analyzed and the full 
effect of vacation be fully understood. 

Stated differently, it is the current legal status of the Alley that is relevant. The City and County 
of Denver currently holds the Alley in trust for the abutting owners and users of the alley. See C.R.S. § 
31-23-107 (“All streets, parks, and other places designated or described as for public use on the map or 
plat of any city or town or of any addition made to such city or town are public property and the fee title 
thereto vested in such city or town.”); Martini et al. v. Ray Smith, 18 P.3d 776, 779 (Colo. App. 2000) 
(streets dedicated to public use are held in trust for the public); Buell v. Sears, Roebuck & Co., 205 
F.Supp. 865, 871 (D. Colo. 1962) (dedicated streets are held in trust for the abutting owners and the 
users of the street); City of Denver v. Mullen, 3 P. 693, 701-02 (Colo. 1884) (“The city having thus 
acquired the fee and control of these streets, in trust for the public, under the conditions of the grant and 
dedication, must render them passable and keep in repair as the public necessity and convenience 
require[.]”); see also Burns Park Addition Subdivision Plat Map, attached hereto as EXHIBIT A 
(dedicating “to the City and County of Denver for the use of the Public the perpetual right-of-way in, 
through, over and across the alley shown hereon,” with the City Council accepting the same).  

Accordingly, Garrett and the Selzers currently have a legal right to use the Alley as a public 
right-of-way. If the Alley were to be vacated, Garrett and the Selzers would automatically be divested 
of the right to use the right-of-way or incorporate access to the right-of-way into any building projects 
on their properties (as the Whites and Joan and Andrew Hamrick have done). Such divestiture would 
act as a degradation of service level, and would necessarily fail the requirement under Policy Statement 
No. 5 that service level be maintained or improved. Moreover, service level should apply consistently 
to all abutting owners, and not be limited to certain owners at the exclusion of others.  

II. Issues Not Addressed by the Whites 
 
a. Illegal Encroachments/Encumbrances 

Conspicuously absent from the Whites’ letter is any mention of the circumstances and context 
of the Whites’ vacation request.  

Many years ago, the Hamricks constructed an unpermitted parking pad in the middle of the 
Alley, creating an amenity for themselves and regularly blocking access for the neighbors deeper in the 
Alley. This was in addition to their use of the Alley for garage access. Later, during the construction of 
the Whites’ home in 2006 and 2007, the Whites’ garage access was moved from the street on E. Cedar 
Ave. to the Alley – another amenity the owners had the luxury of choosing. Following the completion 
of the Whites’ home, extensive unpermitted encroachments into the public right-of-way were 
constructed. A retaining wall was erected across the Alley, permanently obstructing access to the 
properties owned by Garrett and the Selzers. The Whites’ backyard was unlawfully expanded into the 
right-of-way, with significant topography changes, and currently occupies approximately 1,900 square 
feet of the public right-of-way. Neighbor Paul Balstad followed suit, altering the topography and 
expanding his own yard by approximately 3,040 square feet into the public right-of-way. The remaining 
Alley surface was paved without permits or proper drainage engineering. During this time Mr. Balstad 
even inquired with the City about whether he could gain title to the public right-of-way, and the City 
informed him of the vacation process. Due to neighbor opposition and the complexity of the vacation 



2017-VACA-0000002 Garrett Gidley July 26, 2017 Rebuttal Letter Page 3 
 

process, Mr. Balstad never submitted a vacation request or other request for approval of his 
encroachments, and instead proceeded with his illegal encumbrances. 

Under the City and County of Denver Department of Public Works Rules & Regulations for 
Encroachments in the Public Right of Way, effective December 15, 2014 (the “Encroachment Rules & 
Regulations”), the improvements constructed by the Whites, the Hamricks, and Mr. Balstad constitute 
Tier III encroachments into the public right-of-way. All such Tier III encroachments require a thorough 
review and permitting. Among other conditions, the Encroachment Rules & Regulations provide that 
encroachments in the public right-of-way “shall not create access problems in the [right-of-way],” “shall 
not create a substantial adverse impact on persons or property or adversely affect the public health, safety 
and welfare,” “shall not obstruct stormwater drainage in and through the Right of Way nor cause water to 
collect on sidewalks, streets or alleys,” and “shall not block Fire Department connections, fire hydrants, 
access or pathways.” As documented during the course of this matter, these prohibited effects currently 
exist as a result of the illegal encroachments constructed and owned by the Whites and others. 

Because the encroachments were constructed illegally without permits, a Tier III encroachment 
review was never conducted, and the exact sort of access problems, substantial adverse impacts, 
drainage obstructions, and fire safety issues contemplated by the Encroachment Rules & Regulations 
have been allowed to persist in the Alley for years. As discussed in Section I, Introduction above, to 
now allow these illegally-created conditions to form the baseline against which vacation is compared 
would allow the Whites and others to disregard and circumvent the purpose and procedures for both 
encroachment and vacation. 

Garrett has repeatedly attempted to reach a compromise with the Whites and others regarding 
vacation subject to an access easement agreement, and has even offered to supply the engineering and 
work required to construct a proper and legal right-of-way that would remedy the problems with the 
Alley. The City has acknowledged the feasibility of such work, and Garrett remains committed to 
creating a right-of-way that benefits all abutting owners. A settlement would allow the Whites and others 
to keep significant portions of their illegal encroachments, but Garrett’s settlement attempts have been 
met with hostility, and the Whites have informed Garrett that that they will not contemplate any form 
of access easement or likewise compromise. The Whites have also repeatedly informed Garrett that 
entry upon their improvements would constitute trespass, despite the fact that the land in question 
remains the property of the City and County of Denver. Without the prospect of a private resolution, 
Garrett now appeals to the City to uphold its duty to protect the public right-of-way and ensure that 
right-of-way service levels are not worsened.  

b. Stormwater Drainage  

Stormwater management systems in the Alley are currently inadequate and create adverse 
impacts for abutting owners. The Alley was paved without a permit or appropriate engineering review, 
and is not constructed to code. The Alley is sloped and crowned incorrectly, causing water to pool in 
what is now the terminus of the Alley, instead of draining through the Alley and away from properties. 
Furthermore, what was once thought to be a stormdrain in the Alley is in fact an abandoned electrical 
utility manhole that collects water. The Hamrick property is particularly affected, as runoff pools against 
their garage door during storms. The Hamricks have not complained about the drainage issues because 
they stand to gain from vacation, but the City should nevertheless uphold its duty to maintain the Alley 
for the benefit of the public, including future abutting owners who might be affected by the inadequate 
stormwater management. 
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In addition to the drainage problems caused by the Alley surface itself, the illegal expansion by 
the Whites and others of their backyards into the public right-of-way changed the topography of the 
land, thereby altering the flow and dynamic of water runoff. Garrett’s property is downhill from the 
encroachments, and suffers from water incursions during heavy rainfall. No review was ever conducted 
to identify or ensure proper stormwater management in connection with the encroachments owned by 
the Whites and others. 

The senior inspector for the City has acknowledged the drainage problems in the Alley. See June 
13, 2016 email from Sherri Ivy within email chain attached hereto as EXHIBIT B. As such, this issue 
has technical merit and precludes vacation.  

III. Fire Safety 

As discussed in Section I, Introduction above, the current physical state of the Alley should not 
be used in analyzing the effect of vacation. Prior to the illegal encroachments constructed by the Whites 
and others, the Alley had a dirt surface that, while primitive, was not unpassable.  As such, the three fire 
hydrants along E. Cedar Ave. to the north of the alley could previously be used to supply water in the 
event of a fire emergency at Garrett’s or the Selzers’ properties. However, following the illegal 
encroachments and encumbrances, the Alley was rendered impassable, and the closest accessible fire 
hydrants for properties currently without Alley access are either across the heavily-trafficked 
intersection of Leetsdale Ave. and Alameda Ave, or to the east on S. Clermont St. in the next 
subdivision. 

Any review by the Denver Fire Department or other safety agency must compare vacation 
against the pre-encroachment condition of the Alley, not simply against the current conditions created 
by the illegal encroachments owned by the Whites and others. It is unclear from the timing of the review 
of the Whites’ vacation request whether the Denver Fire Department was fully aware of the context of 
the request. Furthermore, by blocking the right-of-way and restricting access to certain properties from 
the Alley, the illegal encroachments owned by the Whites and others have only served to worsen 
passability for fire safety and emergency response. We maintain that fire safety remains a technical 
issue precluding vacation of the Alley.   

IV. Handicap Accessibility 

The Whites again attempt to argue that vacation will not degrade the current level of service of 
the remaining rights of way. However, as discussed in Section I, Introduction above, this reasoning is 
circular and flawed. Garrett currently has the legal right to use the right-of-way, and the City has 
approved the construction of a sub-grade garage with adequate structural loading to allow additional 
parking in a carport on top of the garage. See Building Permit, attached hereto as EXHIBIT C; June 
15, 2016 email from Sherri Ivy within the email chain attached hereto as EXHIBIT B. The upper carport 
parking level requires entry from the north via the Alley, and will allow direct access to the main living 
level of the home by elderly and handicapped guests without using the exterior landscaping steps rising 
from Leetsdale Ave. (Garrett’s mother and co-owner of 260 Leetsdale Ave., Carol Juliana, is a senior 
citizen, and the mother of a resident of 260 Leetsdale Ave. suffers from multiple sclerosis).  

Thus, the Whites’ assertion that there are “no City-approved plans for construction of an access 
to 260 Leetsdale Ave. from the Alley” is misleading. The City has approved and issued a building permit 
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for the garage, which requires access from the Alley for the upper carport parking level. Although 
Garrett has not actually applied for access to the right-of-way, the only reason he has not done so is the 
fact that access to the right-of-way is currently physically blocked by the illegal encroachments, and the 
City was unsure of how Garrett should proceed. The City therefore issued notices of violations, removal 
orders, and citations to the Whites and the other owners of the illegal encroachments, and those 
enforcement proceedings were stayed to allow for the vacation request at hand.  

Absent the illegal encroachments and obstructions, obtaining City approval for access to the 
Alley for a driveway or garage would be a routine procedure. Indeed, such approval was sought and 
granted for the Whites’ and Hamricks’ properties when the respective owners decided to build garages 
with alley access. Like the Whites and the Hamricks, Garrett also desires to choose the safety and 
convenience of Alley access. Vacation of the Alley would permanently remove Garrett’s ability to make 
such a choice, and would result in a worsening of service level, in violation of Policy Statement No. 5. 

V. Utilities 

To the extent that utility easements are the only concern regarding utilities, Garrett agrees that 
such issues, standing alone, do not stand in the way of vacating the Alley. 

VI. Difficulty in Vesting of Title  

Garrett agrees that the complication of the vesting of title under C.R.S. § 43-2-302, standing 
alone, does not stand in the way of vacating the Alley. 

VII. Delegitimization of the City 

In addressing whether vacation will delegitimize the City, the Whites deftly sidestep the issue 
entirely by concluding, without explanation, that the Whites’ vacation application is “exactly the type 
of Alley situation Public Works had in mind when it created the vacation process for Alleys that are 
‘dead-ends’, and which are not, and have never been, used for access to the abutting properties.”  

As an initial matter, it is important to note that the Alley’s unique cul-de-sac configuration was 
an intentional feature during construction of the Burns Park Addition subdivision in 1941, as can be 
clearly seen on the original subdivision plat. See EXHIBIT A. The Alley is therefore not within the 
category of roadways contemplated by Policy Statement No. 5 that “were never completed because of 
historic or topographic considerations.”  

The Whites also fail to mention that (1) the illegal encroachments owned by the Whites and 
others are the very reason for an absence of current or (apparent) historical use for access by Garrett or 
the Selzers, and (2) Garrett has been attempting to regain access to the Alley since he purchased his 
property in 2012.  

The Whites further neglect to describe the various City ordinances, regulations, and procedures 
that have been disregarded and violated in the pursuit of the expansion of their and others’ properties.  

Finally, such expansion into the public right-of-way has occurred without remuneration to the 
City, which is due in the form of initial and annual encroachment permit fees, security via a bond and 
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insurance required under the Encroachment Rules & Regulations, and property taxes dating back to the 
date of the encroachments.     

Thus, if the case at hand is “exactly the type of Alley situation Public Works had in mind when 
it created the vacation process,” then the Whites are asserting that the City developed the vacation 
process to reward landowners who have illegally encumbered public rights-of-way at the exclusion of 
other abutting landowners and at the expense of the City. Such a proposition is absurd. 

VIII. Stripping of Access to the Right-of-Way 

The Whites place great emphasis on the argument that Garrett and the Selzers do not currently 
have access to their properties through the Alley, and therefore there is no access to be stripped away. 
However, as described in Section I, Introduction above, this premise is circular, self-serving, and 
misleading. The Alley is a public right-of-way under the law, and the public – including Garrett and the 
Selzers – is currently entitled to use the Alley. As described in Section VII, Delegitimization of the City 
above, the Alley is not a “historic dead-end alley” as the Whites assert. To the contrary, the Alley is 
extremely useful as a right-of-way, which is clearly evidenced by the fact that Whites and the Hamricks 
use the Alley as the point of access for their garages.  

As for historical usage, for 67 years the properties now owned by Garrett and the Selzers had 
unfettered access to the public right-of-way through gates into the Alley. The fact that access may have 
been for pedestrian purposes rather than vehicles is immaterial. The abutting owners were free to choose 
how they used the public right-of-way, just as Garrett and the Selzers should be free to choose how to 
utilize the public right-of-way going forward.  

It is true that Garrett and the Selzers do not currently use the Alley, but only because the Whites 
and others have caused the conditions preventing access. If the Alley was truly going unused by any 
party, then the Whites’ arguments might carry some weight. However, the Whites’ assertion that the 
Alley currently has no benefit as a right-of-way, despite the fact that they simultaneously avail 
themselves of the benefits of the right-of-way for vehicle access, smacks of hypocrisy and deception.  

Contrary to the Whites’ assertions, vacation of the Alley would strip Garrett and the Selzers of 
access to the public right-of-way, which is, and always has been (since the construction of the Burns 
Addition in 1941), dedicated to the public. Such stripping of access to the existing public right-of-way 
would create an immediate and irreparable degradation of the current service level in clear violation of 
Policy Statement No. 5. 

IX. Safety 

The Whites again rely on the self-serving premise that because Garrett does not currently have 
access to the Alley, vacating the Alley will not change or degrade the current level of service or worsen 
existing local conditions in terms of transportation. However, as discussed at length in the sections 
above, the Whites and others caused Garrett’s inability to access the Alley, and those conditions cannot 
be used as a baseline against which vacation is compared.  

The Alley is currently a public right-of-way, and absent the illegal encroachments of the Whites 
and others, Garrett would be able to utilize the right-of-way as an abutting landowner and member of 
the public. Garrett’s desire to use the right-of-way is heightened by the fact that Leetsdale Ave., his 
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only means of access, is a heavily trafficked and dangerous road. Garrett has been involved in a 
collision where his driveway meets Leetsale Ave., and residents and guests at his witness near-
collisions on a regular basis.  

When viewing Garrett’s current right to utilize the public right-of-way as part of the existing 
local conditions, it is clear that removing the public right-of-way of the Alley will worsen the current 
service level in terms of transportation, in violation of Policy Statement No. 5. 

X. Conclusion 

In conclusion, we believe that the City has correctly determined that technical issues preclude 
vacation. Further, Policy Statement No. 5 provides that the City “gives the highest regard to the technical 
considerations,” but does not provide that technical considerations are the only criteria to be considered. 
Indeed, Policy Statement No. 5 goes on to provide, “In all cases the [City] will strive to be amicable to 
the applicants’ desires while protecting these rights-of-way for the publics [sic] use and benefit.” 
Moreover, the Street and Alley Vacation Process Requirements expressly provide for consideration of 
“related impacts” alongside technical reviewer comments. Vacation will permanently deprive Garrett 
and the Selzers of their right to access the public right-of-way, resulting in a significant and permanent 
degradation of the existing service level. Such degradation is a clear violation of Policy Statement No. 
5. 

The City and County of Denver has a strong interest in upholding the rule of law and protecting 
rights-of-way for the benefit of all, not merely the few. If the City approves the Whites’ vacation request 
and presents this matter to City Council, the City will be endorsing and condoning the unlawful acts 
committed by the Whites and others.  

Garrett respectfully requests that the City maintain its decision to not move forward with 
vacation. 

       Sincerely, 
 
       KAPLAN & ASSOCIATES LLC 
       Attorneys for Garrett Gidley 
 
       ___________________________________ 
       Joshua R. Kruger, Esq. 
       Associate Attorney 

CC (via email): Michelle Berger, Esq., Foster, Graham, Milstein & Calisher LLP (legal counsel for Susan and 
David White) (mberger@fostergraham.com) 

Vanessa West, Senior Plan Review Technician, City and County of Denver Public Works 
Engineering, Regulatory & Analytics (vanessa.west@denvergov.org) 

Sherri Ivy, Senior Inspector, City and County of Denver Public Works Engineering/Right of Way 
Services (sherri.ivy@denvergov.org) 

Mitch Behr, Esq., Denver City Attorney’s Office, Municipal Operations Legal Services 
(mitchel.behr@denvergov.org) 

  Mary Beth Susman, Denver City Council, District 5 (marybeth.susman@denvergov.org) 







NOTE: The new system for PARKING METERS is coming soon, and it requires at least 48 hours
notice.

Sherri Ivy | Senior City Inspector
Public Works Engineering/Right-of-Way Services | City and County of Denver
303-446-3662 Phone | 303-513-6767 Cell ; sherri.ivy@denvergov.org ; Fax: 303-446-3442
pwpermits@denvergov.org ; denver.row@denvergov.org
Follow Denver Public Works on Facebook and Twitter

My HAPPY 36th year with the City 5/2/79 and beyond...
Recipient of 5281 Award 3/4/14.

From: Ivy, Judith S. - PWRWS Right-of-Way Services 
Sent: Wednesday, June 15, 2016 11:37 AM
To: 'BLANCA2252@AOL.COM' <BLANCA2252@AOL.COM>; PW Engineering
Regulatory & Analytics <Denver.PWERA@denvergov.org>; Sawaqed, Fadia A. - PWTM
Transportation and Mobili <Fadia.Sawaqed@denvergov.org>; Decker, Mindy L. -
PWRWS Right-of-Way Services <Mindy.Decker@denvergov.org>
Cc: 'sallyd52@msn.com' <sallyd52@msn.com>; 'garrettgidley@me.com'
<garrettgidley@me.com>
Subject: Vacate, NO Vacate = 222-260 s. Leetsdale Dr, 4234-4340 E. Cedar; 225-229-
233 S. Birch

Blanca,
Thank you for your information. I appreciate your working with the neighbors affected by this Vacate
request.
I am copying Sally-4234 and Garrett-260, for their information also.
DEADLINE EXTENDED TO 6/24/16 TO START THE VACATE PROCESS or REMOVE the
VIOLATIONS.

PW-ERA and TES/Fadia and DES/Mindy,
I have not yet seen DES Stamped plans for the 260 site:
I am copying you because the Building Dept. has approved a garage for 260 that will be:

1. Sub-merged with a Concrete Roof Load-Rated for CARPORT parking, with access ONLY from
the City ALLEY; and

2. The sub-grade garage will allow parking 2 vehicles INSIDE the garage, with access ONLY from
Leetsdale.

3. They will NOT have a Through-drive access from the City alley to Leetsdale.
4. See attachment letter.

NOTE: Per Sally-4234, they have NOT put any encumbrances and/or encroachments in this City alley.
NOTE: Per Garrett-260, they have NOT put any encumbrances and/or encroachments in this City alley.

NOTE: The new system for PARKING METERS is coming soon  and it requires at least 48 hours

EXHIBIT B



NOTE: The new system for PARKING METERS is coming soon, and it requires at least 48 hours
notice.

Sherri Ivy | Senior City Inspector
Public Works Engineering/Right-of-Way Services | City and County of Denver
303-446-3662 Phone | 303-513-6767 Cell ; sherri.ivy@denvergov.org ; Fax: 303-446-3442
pwpermits@denvergov.org ; denver.row@denvergov.org
Follow Denver Public Works on Facebook and Twitter

My HAPPY 36th year with the City 5/2/79 and beyond...
Recipient of 5281 Award 3/4/14.

From: Susan White [mailto:blanca2252@aol.com] 
Sent: Wednesday, June 15, 2016 7:38 AM
To: Ivy, Judith S. - PWRWS Right-of-Way Services <Sherri.Ivy@denvergov.org>
Subject: Re: NOTICE-encumbrances-encroachment 6-8-16 222-260 s. Leetsdale Dr,
4234-4340 E. Cedar; 225-229-233 S. Birch

Hi Sheri
My neighbor's and I have been in communication to find a time to meet that works for
everyone. We are scheduled to meet at my house this Friday, June 17 at 5 pm to discuss
the vacate process. Could you please extend the deadline for submitting paperwork, etc?
Thank you,
Sue White

Sent from my iPad

On Jun 13, 2016, at 07:51, Ivy, Judith S. - PWRWS Right-of-Way Services
<Sherri.Ivy@denvergov.org> wrote:

Adrienne, and/or Denver-ROW,
Please forward to the appropriate person if not you.

I have just spoken to a homeowner at 4340 E. Cedar, Susan White, 617-480-2105.
She would like to start the process to VACATE this City alley for the neighbors.

1. I will require Utility access (easement), if the utilities are not moved.
2. I also have a concern about the alley drainage, as they did NOT

valley it to drain to the middle of the alley and out to the North street =
Cedar. So there could be drainage or flooding to the adjacent
properties.

See photos in NOTICE copy attached.

Please keep me updated on the process, as I would like to keep this out of court. It is
currently in violation, as shown in the Notice.
DEADLINE EXTENDED TO 6/17/16 TO START THE VACATE PROCESS.

NOTE: The new system for PARKING METERS is coming soon, and it requires at least
48 hours notice.

<image001.jpg>
Sherri Ivy | Senior City Inspector
Public Works Engineering/Right of Way Services | City and County of Denver

EXHIBIT B


















