
 

 

FIRST AMENDMENT TO LEASE AGREEMENT AND ASSIGNMENT AGREEMENT 
 

THIS FIRST AMENDMENT TO LEASE AGREEMENT AND ASSIGNMENT 

AGREEMENT (the “Amendment”) is made and entered by and between the CITY AND 

COUNTY OF DENVER, a municipal corporation of the State of Colorado (the “City”), and 

ENVIRONMENTAL LEARNING FOR KIDS, a Colorado nonprofit corporation, whose 

address is 14460 East 50
th

 Avenue, Denver, Colorado 80239 (the “Lessee”). 

W I T N E S S E T H: 

WHEREAS, the City and Lessee entered into a Lease Agreement and Assignment 

Agreement dated November 17, 2014 (Contract Control # 201418361) (the “Agreement”); and  

WHEREAS, three errors have been discovered in the Agreement which the City and the 

Lessee agree to correct by this Amendment, with these three errors being: 

1) the ALTA/ACSM land improvement survey, identified as Exhibit A-1 in Sub-

section 1.A of the Agreement, was not included in the exhibits to the Agreement; and 

2) the Commencement Date of December 16, 2014, for the term of the Lease was 

not included in Sub-section 2.A. of the Agreement; 

3) the insurance requirements for design professionals, contractors and sub-

contractors were erroneously labeled as Exhibit C in Sub-section 21.G. of the Agreement, instead 

of the correct label “Exhibit D,” and were not included in the exhibits to the Agreement; and  

WHEREAS, the Lessee proposes to initiate the design and construction of Improvements 

as contemplated in, and in accordance with, the Agreement, and in particular Sub-section 1.A, 

Sub-section 4.A, Section 18, Exhibit B, and Section 21 of the Agreement; and 

WHEREAS, the Lessee has requested the City to assist in obtaining grant and other 

funds from other governmental entities for the purpose of covering portions of the cost of design 

and construction of said Improvements; and 

WHEREAS, the City is willing to provide such assistance, with the understanding that 

the obligation for raising all of the required funds for the Improvements still remains with the 

Lessee except to the extent, and upon the condition, that the City is successful in obtaining grants 

or other funding from other governmental entities for the purpose stated above; and 

WHEREAS, the City is in the process of entering a grant with Great Outdoors Colorado 

(“GOCO”) for an Education Center & Montbello Open Space Master Site Plan (Contract 

Number 15551) (“GOCO Grant”) which would fund $75,000 worth of work on design and 



 

 

construction documents for the Improvements contemplated under the Agreement; and  

WHEREAS, the Lessee acknowledges that it must comply with the terms and conditions 

of the GOCO Grant and the Grant Restrictions as stated in the Agreement and will take the 

proper and necessary actions, at all times, to assure that the City is able to perform and comply 

with the City’s obligations under the GOCO Grant and the Grant Restrictions; and 

NOW, THEREFORE, for and in consideration of the premises set forth in the recitals 

above and incorporated herein by reference, and the mutual covenants and agreements 

hereinafter contained, the City and Lessee agree as follows: 

I. The ALTA/ACSM land improvement survey that the Agreement identified as 

being Exhibit A-1 in Sub-section 1.A. is attached to this Amendment and is incorporated into 

the Agreement. 

II. That Sub-section 2.A. of the Agreement is amended to read: 

  2.A. Term:  The term of this Lease shall begin on December 16, 2014, which is 

the date on which the City acquired fee simple title in the Premises (“Commencement Date”) and 

shall expire fifty (50) calendar years later, unless sooner terminated pursuant to the terms of this 

Lease (“Term”). The Term of this Lease may be extended, upon mutual agreement of the City 

and Lessee, in the manner specified in Section 30 of this Agreement. The City and Lessee agree 

to negotiate any extension of the Term or other amendment to this Lease in good faith, but 

neither the City nor Lessee is under any obligation to enter into any amendment to this 

Agreement or a new agreement to extend the Term of this Lease. 

III. That the reference to Exhibit C in Sub-section 21.G is hereby changed to Exhibit 

D and the insurance requirements for design professionals, contractors and sub-contractors are 

attached as Exhibit D to this Amendment and incorporated into the Agreement. 

IV. That the following provisions are added to the Agreement under the heading 

“Improvement Funding”: 

IMPROVEMENT FUNDING 

 45. GOCO GRANT.  

  A. Provided that the Lessee executes this Amendment and complies with the 

terms and conditions of this Amendment, the City will continue to use its best efforts to obtain 

the GOCO Grant, as described in the Recitals, and will take the necessary steps to execute and 

perform the agreement authorized by GOCO for the GOCO Grant (“GOCO Grant 



 

 

Agreement”).  Subject to the terms and conditions of this Amendment and the GOCO Grant 

Agreement, the City agrees to accept the grant funds remitted by GOCO and then to distribute 

the grant funds to the Lessee as provided in Section 46 of this Amendment.  

  B. The Lessee agrees and covenants to assume all the City’s liabilities, and 

binds itself to the City for all of the City’s obligations to GOCO, as set forth in the GOCO Grant 

Agreement. Unless a valid claim is asserted by GOCO based on the sole negligence or wrongful 

act of the City for which liability arises under the terms of the GOCO Grant Agreement, the 

Lessee shall be responsible and liable to the City for any claim arising under the Grant 

Agreement, in the same manner and extent as the City may be responsible and liable to GOCO. 

  C. The Lessee agrees that it will cooperate with the City in providing all 

information, reports and documents needed for the execution and performance of the GOCO 

Grant Agreement. The Lessee agrees and covenants that it will not use the GOCO Grant funds 

for any purpose other than the purpose authorized under the GOCO Grant Agreement. The 

obligation to design, construct, install, maintain and repair the improvements paid for, in whole 

or part, by the GOCO Grant shall be solely the responsibility of the Lessee and shall be 

performed in accordance with the Agreement, as amended herein, and the GOCO Grant 

Agreement. 

  D. Nothing in this Section 45 modifies or limits the rights and obligations of 

the Lessee under the Agreement, including with respect to the Grant Restrictions. Nothing in this 

Section 45 modifies or limits the rights and obligations of the City, or the legal recourse the City 

has, under the Agreement. 

 46. DISTRIBUTION OF GOCO GRANT FUNDS.  

  A. Subject to appropriation and availability of the GOCO Grant funds, 

reimbursement for invoiced costs incurred by the Lessee will be paid by the City to the Lessee 

for the compensation made to design professionals retained by the Lessee, in accordance with the 

Agreement, for work on design and construction documents for the Improvements contemplated 

under the Agreement and the GOCO Grant Agreement (the “Work”). As the Work progresses 

and invoices are submitted by the design professionals to the Lessee for the Work performed, the 

Lessee will submit the complete and accurate invoices, along with a written and signed 

confirmation from the Lessee that the Work noted on the invoices has been satisfactorily 

performed, to the Finance Office of the Denver Department of Parks and Recreation.  



 

 

  B. The City reserves the right to review the Work performed before paying 

the Lessee from the GOCO Grant funds. All payments are subject to the prior approval of the 

Executive Director of Parks and Recreation.  

  C. All payments on invoices are intended to reimburse the Lessee for the 

costs it has incurred and paid for the Work. The Lessee shall be solely responsible for paying the 

design professionals on a timely basis and handling any disputes over payments in an appropriate 

and timely basis. The City shall have no responsibility for paying directly to the design 

professionals for any Work, and, in the event that it becomes necessary under the Agreement, the 

GOCO Grant Agreement, or a court order, for the City to pay directly the design professionals 

for Work performed, the Lessee shall be in breach or default of the Agreement, as amended 

herein.  

  D. Nothing in this Section 46 modifies or limits the responsibility of the 

Lessee under Section 18 or Section 21 of the Agreement to pay the costs of all Work related to 

the Improvements contemplated under the Agreement or the GOCO Grant Agreement. 

 V. Except as amended herein, the Agreement is affirmed and ratified and shall 

remain in full force and effect. 

 

 



 
 

Contract Control Number:

 
 
 
IN WITNESS WHEREOF, the parties have set their hands and affixed their seals at 
Denver, Colorado as of

SEAL      CITY AND COUNTY OF DENVER 
 
 
ATTEST: 
      By______________________________ 
       
___________________________   
 
 
 
 
 
APPROVED AS TO FORM:   REGISTERED AND COUNTERSIGNED: 
 
 
 
 
       By______________________________ 
 
 
By____________________________ 
 
 
 
      By______________________________ 
 



 

 

 







EXHIBIT D 

CONTRACTOR’S INSURANCE REQUIREMENTS for CONTRACTOR AGREEMENT 
(as used below “Contractor” shall mean any consultant, sub-consultant, contractor or sub-

contractor retained or hired by or on behalf of the Lessee or its agent or representative.) 
 

 (1) General Conditions: Contractor agrees to secure, at or before the time of 

execution of this Agreement, the following insurance covering all operations, goods or services 
provided pursuant to this Contractor Agreement.  Contractor shall keep the required insurance 

coverage in force at all times during the term of the Agreement, or any extension thereof, during 
any warranty period, and for eight (8) years after termination of the Contractor Agreement. The 

required insurance shall be underwritten by an insurer licensed or authorized to do business in 
Colorado and rated by A.M. Best Company as “A-”VIII or better.  Each policy shall contain a valid 

provision or endorsement requiring notification to the City and County of Denver, as and where 

specified by the City, and to Environmental Learning for Kids (the “Notification Parties”) in the 
event any of the required policies are canceled or non-renewed before the expiration date 

thereof.  Such written notice shall be sent to the Notification Parties.  Said notice shall be sent 
thirty (30) days prior to such cancellation or non-renewal unless due to non-payment of 

premiums for which notice shall be sent ten (10) days prior.  If such written notice is unavailable 

from the insurer, Contractor shall provide written notice of cancellation, non-renewal and any 
reduction in coverage to the Notification Parties by certified mail, return receipt requested within 

three (3) business days of such notice by its insurer(s).  If any policy is in excess of a deductible 
or self-insured retention, the Notification Parties must be notified by Contractor.  Contractor shall 

be responsible for the payment of any deductible or self-insured retention.  The insurance 
coverages specified in this Contractor Agreement are the minimum requirements, and these 

requirements do not lessen or limit the liability of Contractor.  Contractor shall maintain, at its 

own expense, any additional kinds or amounts of insurance that it may deem necessary to cover 
its obligations and liabilities under this Contractor Agreement.   

 
 (2) Proof of Insurance:  Contractor shall provide a copy of this Contractor 

Agreement to its insurance agent or broker.  Contractor may not commence services or work 

relating to the Contractor Agreement prior to placement of coverages required under this 

Contractor Agreement. Contractor certifies that the certificate of insurance, preferably an ACORD 

certificate, complies with all insurance requirements of this Contractor Agreement.  The 
acceptance of a certificate of insurance or other proof of insurance that does not comply with all 

insurance requirements set forth in this Contractor Agreement shall not act as a waiver of 
Contractor’s breach of this Contractor Agreement or of any of the rights or remedies under this 

Contractor Agreement. Additional proof of insurance, including but not limited to policies and 
endorsements, may be required.  

 

 (3) Additional Insureds:  For Commercial General Liability, Auto Liability and 
Contractors Pollution Liability, Contractor and subcontractor’s insurer(s) shall include the City and 

County of Denver, its elected and appointed officials, employees and volunteers and 
Environmental Learning for Kids and its officials, officers, employees and volunteers as additional 

insured.   

 
 (4) Waiver of Subrogation:  For all coverages required under this Contractor 

Agreement, Contractor’s insurer shall waive subrogation rights against the City and County of 
Denver and Environmental Learning for Kids.  

 

 (5) Subcontractors and Subconsultants:  All subcontractors and subconsultants 
(including independent contractors, suppliers or other entities providing goods or services 

required by this Contractor Agreement) shall be subject to all of the requirements herein and 

shall procure and maintain the same coverages required of the Contractor.  Contractor shall 

include all such subcontractors and subconsultants as additional insured under its policies (with 

the exception of Workers’ Compensation) or shall ensure that all such subcontractors and 



subconsultants maintain the required coverages. Contractor agrees to provide proof of insurance 

for all such subcontractors and subconsultants upon request. 
 

 (6) Workers’ Compensation/Employer’s Liability Insurance:  Contractor shall 
maintain the coverage as required by statute for each work location and shall maintain 

Employer’s Liability insurance with limits of $100,000 per occurrence for each bodily injury claim, 

$100,000 per occurrence for each bodily injury caused by disease claim, and $500,000 aggregate 
for all bodily injuries caused by disease claims.  Contractor expressly represents to the City and 

County of Denver and Environmental Learning for Kids, as a material representation upon which 
the City and Environmental Learning for Kids are relying, that none of the Contractor’s officers or 

employees who may be eligible under any statute or law to reject Workers’ Compensation 
Insurance shall effect such rejection during any part of the term of this Contractor Agreement, 

and that any such rejections previously effected, have been revoked as of the date Contractor 

executes this Contractor Agreement.  
  

 (7) Commercial General Liability:  Contractor shall maintain a Commercial General 
Liability insurance policy with limits of $1,000,000 for each occurrence, $1,000,000 for each 

personal and advertising injury claim, $2,000,000 products and completed operations aggregate, 

and $2,000,000 policy aggregate. 
 

(8) Business Automobile Liability: Contractor shall maintain Business Automobile 
Liability, or its equivalent, with minimum limits of $1,000,000 combined single limit applicable to 

all owned, hired and non-owned vehicles used in performing services under this Contractor 
Agreement.  If transporting wastes, hazardous material, or regulated substances, Contractor shall 

carry a pollution coverage endorsement and an MCS 90 endorsement on their policy.  

Transportation coverage under the Contractors Pollution Liability policy shall be an acceptable 
replacement for a pollution endorsement to the Business Automobile Liability policy. 

 
(9) Contractors Pollution Liability:  Contractor shall maintain limits of $1,000,000 

per occurrence and $2,000,000 policy aggregate.  Policy to include bodily injury; property 

damage including loss of use of damaged property; defense costs including costs and expenses 
incurred in the investigation, defense or settlement of claims; and clean up costs.  Policy shall 

include a severability of interest or separation of insured provision (no insured vs. insured 
exclusion) and a provision that coverage is primary and non-contributory with any other coverage 

or self-insurance maintained by the City and County of Denver and Environmental Learning for 

Kids. (Construction Contractor Only) 
 

(10) Professional Liability (Errors & Omissions):  Contractor shall maintain limits of 
$1,000,000 per claim and $1,000,000 policy aggregate limit.  (Design Professionals Only) 

 

(11) Builders’ Risk or Installation Floater:  Contractor shall maintain limits equal to 

the completed value of the project.  Coverage shall be written on an all risk, replacement cost 

basis including coverage for soft costs, flood and earth movement, if in a flood or quake zone, 
and, if applicable, equipment breakdown including testing.  The City and County of Denver, 

Environmental Learning for Kids, Contractor, and sub-contractors shall be Additional Named 
Insureds under the policy.  Policy shall remain in force until acceptance of the project by the City 

and County of Denver. (Construction Contractor Only) 

 
 (12)  Additional Provisions:   

 
  (a) For Commercial General Liability, the policy must provide the following: 

(i) That this Contractor Agreement is an Insured Contract under the 
policy; 

(ii) Defense costs are outside the limits of liability; 



(iii) A severability of interests or separation of insureds provision (no 

insured vs. insured exclusion); and 
(iv) A provision that coverage is primary and non-contributory with 

other coverage or self-insurance maintained by the City and 
County of Denver or Environmental Learning for Kids. 

 

(b) For claims-made coverage, the retroactive date must be on or before the 
contract date or the first date when any goods or services were 

provided, whichever is earlier. 
    

(c) Contractor shall advise the Notification Parties in the event any general 
aggregate or other aggregate limits are reduced below the required per 

occurrence limits.  At its own expense, and where such general 

aggregate or other aggregate limits have been reduced below the 
required per occurrence limit, Contractor will procure such per 

occurrence limits and furnish a new certificate of insurance showing such 
coverage is in force. 

 


